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NOTICE IN REGARD TO THE ANNUAL MEETING. 
The time and place of the meeting will be announced later. 





A TENTATIVE PLAN FOR THE ORGANIZATION OF THE 
STATE BAR OF MASSACHUSETTS. 


(A circular recently issued for discussion at the annual meeting.) 


MASSACHUSETTS BAR ASSOCIATION. 
November 19th, 1936. 


To the Members of the Massachusetts Bar Association: 

As a result of the reorganization of the American Bar Associa- 
tion with a House of Delegates as a representative body, the nature 
of which was explained before the meeting in the QuARTERLY for 
July, 1936 (p. 38), a marked increase of the interest among mem- 
bers of the bar in Massachusetts in a better state-wide organization 
has disclosed itself. At the recent meeting of the Executive Com- 
mittee of the Massachusetts Bar Association, at which members from 
different parts of the state were present, the subject was discussed 
and the president was requested to appoint a subcommittee to pre- 
pare a tentative draft of an act and to eall it to the attention of 
members of the association and of other associations in the Com- 
monwealth for consideration, with a view to presenting this draft 
or some draft revised in the light of discussion to the incoming 
session of the legislature in January. 

As several of the county associations have meetings early in 
December, the subeommittee submits herewith a tentative draft of 
an act with explanatory memorandum, in order that the members 
of the association—most of whom also are members of their local 
associations—can consider it and send in suggestions to the sub- 
committee or take part in any discussion of the subject in a meet- 
ing of their local associations with a better understanding in ad- 
vanee of the nature of the proposal. 

It should be clearly understood that this draft with the memo- 
randum attached is merely tentative for the purpose of provoking 
informed discussion throughout the Commonwealth, and is not to 
be considered as an expression of the final judgment of the members 
of the subcommittee. It is circulated at this time simply to focus 
attention of the members of the Massachusetts Bar on the problem 
in order to obtain the reaction and helpful suggestions of the bar 








toward a rapidly growing movement throughout the country, which 
has been given additional stimulus by the reorganization of the 
American Bar Association,—the activities of which are constantly 
approaching more and more the practical daily life of every lawyer 
in Massachusetts. 

FRANK W. GRINNELL, Chairman. 

W. ArtTHuR Garrity, President, 

Worcester Bar Association. 


JAMES A. HALLORAN, President, 
Norfolk County Bar Association. 


RoMNEY SPRING. 
P. JoseEPpH McMANUs. 
Harris M. RICHMOND. 
Subcommittee of the Executive Committee, 
Massachusetts Bar Association. 


MEMORANDUM AND A TENTATIVE DRAFT Act RELATIVE TO THE 


ORGANIZATION OF THE STATE Bar. 


Annexed hereto is a draft of an act which was discussed at the 
Executive Committee meeting of the Massachusetts Bar Association 
on November 7. It is substantially the same as the Michigan Act, 
which was printed in the Bar Bulletin for April, 1936, and also in 
the MassacHusetts LAw QuaARTERLY for April, 1936, together with 
the rules adopted under it by the Supreme Court of Michigan 
organizing the bar of that state. 

As was pointed out at the meeting, there are three ways of 
organizing the bar: first, by a detailed statute as in California and 
in some other states, the details of which could only be changed by 
statute and would, therefore, be less capable of adjustment in the 
light of experience; second, by rules of court as in Missouri where 
the court appointed a special committee of the bar which reported 
a plan, printed in the Missouri Bar Journal for May, 1934, and sub- 
sequently adopted by the court without legislation. A brief out- 
line of this plan appears in the report of the Committee on Rule- 
making, ete., of the Conference of Bar Association Delegates, which 
was printed in the MassacHusetts Law QuaRTERLY for May, 1935 
(pp. 57-58). Third, the Michigan plan of a brief act providing 
for organization of the bar under rules of court by the Supreme 











Judicial Court. Mr. Essery, who was active in the movement for 
the Michigan plan, in his article reprinted in the MASSACHUSETTS 
Law QuARTERLY for July, 1936 (p. 17), on p. 26 recommends the 
Michigan plan as the best of the three methods. 

It should be noted that if this plan were adopted the present 
Massachusetts Bar Association, which was organized in 1910 and 
incorporated in 1911, would go out of existence. Aside from other 
considerations, the recent reorganization of the American Bar 
Association at the annual meeting last August into a body with a 
representative House of Delegates, selected by state bar associations 
and other associations having a membership of 800 or more, calls 
for a better organization of the bar in Massachusetts in order to 
maintain its position and influence in the American Bar Association, 
the activities of which are constantly coming more and more to 
affect the interests and practice of every lawyer in Massachusetts. 

It should also be noted that the organization of the state bar 
does not eliminate any other bar association in Massachusetts, ex- 
cept the Massachusetts Bar Association. There is no reason why 
any other bar association should not continue its existence so long 
as its members are willing to pay dues for that purpose. If the 
annual dues of the state bar are set at $5, which seems the prob- 
able figure, they would be no more than the present dues of the 
Massachusetts Bar Association which would cease. 

Two questions were briefly discussed at the Executive Com- 
mittee meeting which perhaps eall for a little comment. First, 
should the act specify a maximum for the annual dues, payment 
of which will be obligatory upon every member of the bar as a 
condition of practice? There is nothing new about the idea of 
such a condition. It is an essential requirement which appears in 
all the eighteen states where the bar has been organized and in all 
the plans in other states where the movement is growing. In Cali- 
fornia, the annual membership fee is $5. with the authority in the 
Board of Governors to increase it to not exceeding $10. In Idaho, 
it is $5. In Mississippi, it is $5. In New Mexico, it is $5. In South 
Dakota, it is not more than $10. In Utah, it is $5. with power in 
the commissioners to increase it to not exceeding $10. The same 
provision appears in the Washington act and in the Oklahoma act. 
In Michigan, it is not more than $5. The general run of provisions 


appears to be $5. with a possible increase, if necessary, to not more 
than $10. 








The question has been raised whether the insertion of a maxi- 
mum for the dues might be an invasion of the inherent power of 
the court. We do not think it would, or should, be so regarded. 
In the division of functions of government between the three de- 
partments, there is always a certain overlapping margin or twilight 
zone, in which action by the legislative department may be proper, 
at least, until the judicial department rules otherwise. Accord- 
ingly, a specified maximum of not more than $5. or $10.—or of $5. 
with authority to increase it to not more than $10. would seem to 
be a proper legislative provision in the act which would help greatly 
in securing its acceptance by the bar and would not, in our opinion, 
be subject to criticism. We strongly advise it. The only doubt is 
whether it should be $5. as in Michigan or $10. as in a number of 
the other states above mentioned. 

The second question of detail discussed related to the provision 
authorizing the court to confer on the association or its officers and 
committees the power of summoning witnesses and administering 
an oath in disciplinary proceedings. The court, probably, has this 
power without any additional statute. However, in order to avoid 
misunderstanding and to have the act self-explanatory on its face, 
it seems advisable to include the sentences about this matter as they 
appear in the Michigan act. 

We suggest that the members of the association read over the 
rules of the Michigan Court organizing the bar, already referred 
to in the QuARTERLY for April, 1936 (p. 74), and Mr. Essery’s 
article in the July number, as they illustrate the fact that the 
organization is for professional purposes generally and not merely 
for disciplinary functions, although the disciplinary functions are 
specifically referred to in section 2 of the draft act for the reason 
above stated. 


TENTATIVE DRAFT OF AN Act CREATING AN ASSOCIATION TO BE 


KNOWN AS THE STATE BAR OF MASSACHUSETTS. 


Section 1. There is hereby created an association to be known 
as the State Bar of Massachusetts, the membership of which shall 
consist of all persons now or hereafter regularly licensed to prac- 
tice law in this Commonwealth. 

Section 2. The Supreme Judicial Court is hereby authorized 
to provide for the organization and regulation of the State Bar of 
Massachusetts ; to provide rules and regulations concerning the con- 
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duct and activities of the association’and its members; the schedule 
of membership dues therein, which dues shall not exceed 

dollars per annum, non-payment of which shall be ground for sus- 
pension; the ethical standards to be observed in the practice of 
law; and the discipline, suspension, or disbarment of association 
members. Under such regulations and restrictions as the Supreme 
Judicial Court may prescribe, the power of subpoena and the right 
to administer oaths may be conferred upon the association or its 
officers and committees for the purpose of aiding in eases of disci- 
pline, suspension, or disbarment. The rules promulgated by the 
Supreme Judicial Court hereunder and all amendments thereof 
shall be published in the Massachusetts reports and advance sheets 
thereof. 


NOTE. 

A number of questions and suggestions have been received and 
will be considered by the sub-committee which hopes to receive more 
for consideration in connection with the form of the suggested act, 
or of the rules to be adopted under it. Suggestions should be sent to 
F. W. Grinnell, 60 State St., Boston. 


THE MEETING OF THE HOUSE OF DELEGATES OF THE AMERICAN BAR 
ASSOCIATION IN JANUARY, 1937. 


The provisional roster of the House of Delegates appears in the 
November number of the American Bar Association Journal, p. 792, 
and the program of the meeting in the December number, pp. 859- 
860. The Executive Committee of the Massachusetts Bar Association 
has chosen the president, the secretary, and the treasurer as dele- 
gates of that Association. The meeting of the House of Delegates 
will be at Columbus, Ohio, on January 5-7. 











The Editor has received the following communication addressed 





to members of the American bar. 


LAWYERS AND BAR ASSOCIATIONS. 
By Freperick H. STINCHFIELD, 


President of the American Bar Association. 


If you and I could sit down and talk together about the things 
which the Bar could do as an organized group, we should probably 
agree. We want a better administration of justice; although as 
individuals our efforts may have too little effect, if we work together 
I have no doubt of our ability to convince legislatures, courts, and 
the public that what we propose is sound and in the public interest. 

There are 78,000 of us in state bar associations and 30,000 
or 40,000 more in local bar organizations. But we don’t get together; 
our groups working separately have failed to realize on the possi- 
bilities of united action. 

You know what happened at our Boston meeting this summer. 
We there achieved greater possibilities for group action of the Bar 
of the United States than have ever existed before. In our new 
Constitution, adopted by an overwhelming vote, we give represen- 
tation to every state bar association and to as many of the larger 
locals as could be represented without making the membership of 
the House of Delegates so large as to be unwieldy. 

You are therefore directly represented in the American Bar 
Association and through your delegate can have your views pre- 
sented. There are many advantages in this. For example, for the 
first time our representatives who go before Congressional com- 
mittees to advocate or oppose legislation which has been passed on 
by the Association, will represent a numerical majority of the Bar 
of America. Can there be any doubt that this will make our deei- 
sions more important and give us a better hearing? 

We have heard much about the decline of the Bar in the opin- 
ion of the public. You and I know that as between ourselves and 
our individual clients, this is not so. Every day in every town and 
city of this country, men and women are putting their affairs in 
the hands of their lawyer, with complete trust and with the knowl- 
edge that they will get the full measure of service which their 
chosen lawyer can give and his wholehearted devotion to their in- 
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terests. To drive home the truth that the Bar as a whole is com- 
posed of these individual lawyers, who are trusted as individuals, 
is one of our tasks as an organized group. We all know that we 
must make admission to the Bar a prize to be awarded only to those 
who are well qualified to serve the public; that we must divorce 
our judges from polities and political influences; that we must 
speed up and make more efficient the operation of our courts; im- 
prove the enforcement of criminal law; make our machinery of 
disciplinary procedure more effective, and protect the public from 
unauthorized practitioners. 

We know we can do these better when we work together and 
the new possibilities in united action on a national scale are limit- 
less. 

But don’t forget that with these new benefits, new duties are 
also imposed. You have a responsibility to interest and inform 
yourselves as to what the Bar is doing and to give of your knowl- 
edge and skill in framing the best plans for improvement in these 
fields. 

Twelve hundred members of the American Bar Association are 
giving their time and effort to this work. Seventy-five hundred 
members of the state and local bar associations are serving on their 
association committees on the five National Bar Program subjects 
alone. Countless others are giving their services to the organized 
Bar in one form or another. This is a powerful army, and when 
we swing into action together, can it be questioned that results 
will be forthcoming—that is if you, individually, will join in with 
your help and support? 

The new House of Delegates is an interesting body. It is com- 
posed of about 165 lawyers, each of whom will act in a representa- 
tive capacity. In addition to the state bar associations and some 
twelve to fifteen of the larger city associations, various other or- 
ganizations of the legal profession, such as the Association of Attor- 
neys General, the Association of American Law Schools, the Con- 
ference of Commissioners on Uniform State Laws, the Americax 
Law Institute, the Judicature Society, and the Federal Bar Asso- 
ciation of Washington, are represented. The Board of Governors 
and the Section Chairmen of the American Bar Association are 
ex officio members of the House, and the American Bar Association 
members in each state have one representative, known as a State 
Delegate, whom, in the future, they will elect by mail ballot. In 
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Boston, the sessions of the House were impressive. The Attorney 
General and the Solicitor General of the United States have seats 
in the House by virtue of their office and they were on hand to 
take part in the meetings which were held after the House had 
been created by adoption of the new constitution. Senator Scott 
M. Loftin, of Florida, and Mr. John W. Davis, of New York, 
former presidents of the Association, took their places as members 
of the new House, and there were many other distinguished law- 
yers and judges from all parts of the country. 

A meeting of the House has been called for January 5, in 
Columbus, Ohio, and it is anticipated that a full attendance will 
be present. Important matters, including the adoption of per- 
manent rules, will be up for consideration. Your representatives 
will be present, and they will bring back to you a report of what 
is done. The success of this representative body will depend in 
no small degree on the interest taken in its deliberations and deci- 
sions. Unless the membership of the House is truly representative 
of the lawyers of this country, it will fail of its purpose. It will 
not be so unless your delegate expresses the views of yourself 
and the majority of your colleagues, and to accomplish this you 
must keep informed of the actions of the House and let your views 
in reference to them be known. 

I have said that you and I could probably agree about what 
the Bar should do as an organized group. While that is true as 
to general objectives, it is also probably true that we might dis- 
agree as to details. Action will necessarily involve those details 
and we need your advice and suggestions with reference to them. 
Above all, we need, and your state and local bar associations need, 
your active participation in the work of the organized bar. 
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THE HISTORICAL BACKGROUND OF THE 
“LETTERS OF JUNIUS”’. 


In the QuarRTERLY for July, 1936, we printed an interesting 
extract from the ‘‘Dedication to the English Nation,’’ written by 
Junius in 1772, which we had never seen referred to in connection 
with American constitutional history. Recently, in that most read- 
able and illuminating volume by Sir George O. Trevelyan on the 
early life of Fox, we found the following picture of the background 
for the writings of Junius, whose well concealed identity is still a 
matter of discussion,—although Trevelyan was convinced that he 
was Sir Philip Francis. John Wilkes, a contemporary, referred to 
‘the most important secret of our times—the author of ‘Junius’,’’ 
and, as late as 1909, one James Smith of Victoria wrote a little 
book entitled, ‘‘ Junius Unveiled,’’ to prove that the historian Gib- 
bon was the author. The literature on the subject resembles the 
Bacon-Shakespeare controversy although somewhat less voluminous. 


Extract from Trevelyan’s ‘‘ Early History of Charles. 
James Fozx,’”’ (p. 69). 


cece 


Such,’ cried Junius, ‘is the council by which the best of 
sovereigns is advised, and the greatest nation upon earth governed.’ 
The humiliation and resentment with which decent Englishmen 
saw this train of Bacchanals scouring through the high places of 
the State is a key to the unexampled popularity of that writer who, 
under twenty different signatures drawn from the pages of Plutarch 
and Tacitus, lashed the self-will and self-delusion of the king, and 
the rapacity and dissoluteness of his ministers. The spectacle of 
‘the Duke of Grafton, like an apprentice, thinking that the world 
should be postponed to a horse-race, and the Bedfords not caring 
what disgraces we undergo, while each of them has three thousand 
pounds a year and three thousand bottles of claret and champagne,’ 
did more than his own somewhat grandiose eloquence and over- 
labored sarcasm to endow Junius with a power in the country 
second only to that of Chatham, and a fame hardly less universal 
than the notoriety of Wilkes. But in the eyes of George the Third 
the righteous anger of his people was only another form of dis- 
loyalty. Intent, heart and soul, on his favorite scheme for estab- 
lishing a system of personal rule, under which all the threads of 
administration should centre in the royal closet, he entertained an 
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instinctive antipathy to high-minded and independent men of all 
political parties. He selected his instruments among those who 
were willing to be subservient because they had no self-respect to 
lose. ‘His Magesty,’ wrote Burke, ‘never was in better spirits. 
He has got a ministry weak and dependent; and, what is better, 
willing to continue so.’ Serenely satisfied with his success in weed- 
ing out.of the government everybody whom the nation trusted and 
esteemed, he felt it an insult to himself that his subjects should 
murmur when they saw honest and patriotic statesmen forbidden 
to devote their talents to the service of the public, while the pros- 
perity and honor of the country were committed to the charge of 
men not one of whom any private person in his senses would choose 
as a steward or receive as a son-in-law. According to his Majesty’s 
theory, his favor was a testimonial which the world was bound to 
accept. The royal confidence could turn Sir Francis Dashwood 
into a sage and Lord George Sackville into a hero; could make a 
Cato the censor of the Earl of Sandwich, and a Scipio of the Duke 
of Grafton. Among the innumerable evil results of George the 
Third’s policy, not the least disastrous was that the supporters 
of that policy considered themselves bound to maintain that men 
like Lord Weymouth and Rigby were no worse than men like the 
Duke of Richmond and the Marquis of Rockingham. Personal 
morality became a party question; the standard of virtue was low- 
ered to meet the convenience of the court; and whoever was desir- 
ous of evincing his attachment to the king was in a hurry to assure 
mankind that he condoned the vices of the minister.’’ 

In the Preface to his first volume of ‘‘The American Revo- 
lution,’’ which followed his first book on Fox, Trevelyan said: 


‘*When the consideration of the project was seriously 
approached, it became evident that the difficulties of writing a 
political biography, as distinguished from a political history, 
were in this case insuperable. The story of Fox, between 1774 
and 1782, is inextricably intertwined with the story of the 
American Revolution. That immense event filled his mind, 
and consumed his activities; while all the circumstances about 
him worth relating may find a natural place in the course of 
the narrative which bears upon it. During that portion of the 
great drama which was enacted within the walls of Parliament, 
Fox was never off the stage; and, when there, he played a con- 
spicuous, and (as time went on) confessedly the leading, part. 
What was done and spoken at Westminster cannot be rightly 
explained, nor can the conduct of British public men be fairly 
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all judged, without a clear and reasonably detailed account of that 
me which occurred contemporaneously beyond the Atlantiec.’’ 

to After four volumes on the Revolution, Trevelyan finished the 
ts. ‘*Life’’ with two more volumes under the title, ‘‘George the Third 
er, and Charles Fox.’’ The concluding paragraphs of this work pro- 
od- vide an interesting climax to the work of Fox, and, incidentally, 
nd to the influence of ‘‘ Junius.’’ 

ild 

len THE CONCLUDING PARAGRAPHS OF VOLUME II or TREVELYAN’S 
08- ‘*GEORGE THE THIRD AND CHARLES Fox’’, 

of 


‘*On the twentieth of March 1782 Fox addressed to the 


ose House of Commons, and the country, some remarks of weighty 
y's import. ‘It had given him,’ he said, ‘great pleasure to hear 
te an Honourable Member say, in a thin house, that he hoped, 
im if His Majesty s Ministers were removed, those who should 
be appointed in their room would no longer govern by influ- 
ea ence and corruption, and that, if persons who had been in 
uke Opposition came in, they would religiously adhere to their 
the Opposition principles, and not let it be a mere change of hands 
bers without a change of measures.’ The words of Fox were re- 
mane peated, and enforced, in eloquent and excellent speeches by 
; Burke and Conway; and, now that they had all three become 
the Ministers, they proceeded without delay to make their words 
mal good. Burke, more to the disadvantage of Lord Rockingham’s 
low- reputation than of his own, had been left outside the Cabi- 
sir- net; but he was appointed to the most lucrative post in Eng- 
ane land, and probably in the world, for he became Paymaster 
General of the Forces in the room of Rigby. It was an office 
which had enabled a long succession of holders to enrich them- 
ove selves beyond what ought to have been the dreams of avarice 
by speculating with the balances of public money lying, far 
longer than they should lie, at their private bankers. Mr. Pitt 
usly indeed, as far back as the year 1746, had haughtily refused to 
ng a 


traffic in funds which did not properly belong to him, and had 
714 paid the interest accruing from the balances into the Excheq- 
Ti uer; but Burke went even further, and did not rest until he 


the had made a root-and-branch reform of the objectionable sys- 
Lind, tem. He allotted himself a fixed, and not immoderate, salary ; 
bout and his well-considered arrangements increased the national 
e of revenue by nearly fifty thousand pounds a year, a full half 
r the of which would otherwise have passed into his own pocket. 
nent, ‘*Those disinterested motives, which inspired Burke as an 
—_ individual, pervaded the Government as a whole. The Admin- 
part. istration of the day had hitherto exercised a commanding in- 
hey fluence at elections through the votes of Tidewaiters, and 
airly 


Gaugers, and Coastguardsmen distributed over scores of bor- 
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oughs with more regard for the political dominance of the 
party in power than for the protection of the Revenue. Mean- 
while the House of Commons swarmed with Ministerial mer- 
cenaries,—sinecurists, and semi-sinecurists, and Court-officials, 
and favoured contractors, and loan-mongers, and armament- 
mongers; and holders of secret pensions, dependant on pleas- 
ure, whose very names were studiously concealed from the 
public knowledge; and salaried occupants of colonial appoint- 
ments who never visited their colony during the entire life- 
time of a Parliament. 

‘‘The turn had now come for Lord Rockingham and his 
colleagues to profit by these monstrous abuses; but they were 
patriots of another cast from their predecessors, and they lost 
no time in divesting themselves of advantages which, in their 
view, did not conduce to the honour of the rulers, or to the 
welfare of the ruled. Within the first few months of their 
Ministerial existence they placed on the Statute Book Sir 
Philip Clerke’s Contractors Bill; Mr. Crewe’s Bill forbidding 
Revenue Officers from Voting at Elections; the most valuable 
provisions of Mr. Burke’s Bill for the Better Regulation of 
His Majesty’s Civil Establishments, for the Limitation of 
Pensions, and for the Suppression of sundry Useless, Expen- 
sive, and Inconvenient Offices; as well as Lord Shelburne’s 
Bill compelling Persons, holding Places in the West Indies 
and America, to reside there. The same House of Commons 
which, when Lord North was its leader, had rejected such 
measures by large majorities, accepted them from Charles Fox 
in silence, and almost with unanimity. The largest minority 
recorded against any of those admirable laws numbered only 
fourteen votes. There is no more striking instance of the vital 
truth that a Government, which marches boldly along the path 
of probity, will always take the House of Commons with it. 

‘‘A noteworthy compliment by an author distinguished 
for his comprehensive knowledge of our political history, and 
for his rare impartiality. If a Government, (so Mr. Lecky 
writes), is to be estimated by the net result of what it has 
achieved, it must be acknowledged that few Ministries have 
done so much to elevate, and to purify, English public life as 
the Administration which came into power when Lord North 
fell. 

‘*And thus the Ministers, who had brought our country 
down from the heights of glory and prosperity to the Valley 
of the Shadow of Disaster, at length were expelled from office, 
and were succeeded by a Government pledged to restore the 
independence of Parliament, to re-establish the naval suprem- 
acy of Great Britain, to pacify Ireland, and to end the quarrel 
with America. 

‘*VALETE, Quorquor EsTIs, 
Amict MEI IN UTRAQUE ORA’”’ 
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THE POWER OF THE LEGISLATURE TO ABOLISH THE 
OFFICE OF SPECIAL JUSTICE IN ALL OR ANY ONE 
OF THE DISTRICT COURTS. 


In connection with the discussion of the district court system 
during recent years the question of abolishing the office of special 
justice, in some or all of the courts, has been discussed and doubts 
have been expressed from time to time as to the power of the legis- 
lature to do this without abolishing the court to which such special 
justice was appointed. We are not aware of any specific pending 
proposal and express no opinion on the policy of such abolition, 
but we believe the consideration of the judicial system should be 
freed from unnecessary vague constitutional doubts which distract 
attention, and therefore present the matter merely as a timely dis- 
cussion of constitutional law. 

3y the constitution, Part II, Chapter 1, Section 1, Articles 3 
and 4, the legislature has authority to create new judicatories, 
other than the Supreme Judicial Court, to transfer jurisdiction 
from one to another in whole or in part; to abolish any inferior 
court and substitute another and transfer its powers and duties to 
some other tribunal or revest them in the court where they were 
originally vested (see the extract from an article written in 1858* 
by Horace Gray before his appointment to the Supreme Judicial 
Court), reprinted in Appendix B of the second Report of the 
Judicature Commission (House 1205 of 1921, reprinted in the 
MASSACHUSETTS LAW QUARTERLY for January, 1921). 

Of course, when a court is created, the judges of that court 
must be appointed by the governor to hold their offices ‘‘during 
good behavior’’, as provided by the third chapter of the constitu- 
tion and the twenty-ninth article of the bill of rights. The tenure 
thus established raises the question discussed in this memorandum. 
This tenure can not extend beyond the existence of the office; if the 
office is abolished legally, there is nothing left for the tenure to 
apply to, as illustrated by the familiar story about the old Court of 
Common Pleas, ete., and other tribunals referred to in Chief Justice 
Gray’s article. In those eases, the whole court was abolished and, if 
the whole court had not been abolished, the standing justices then 
in office who were charged with the full power, jurisdiction and 
responsible duties of administering that court would have continued 
as the justices of the court, but, as the court could be abolished by 
the power which established it, that tenure could not outlive the 
existence of the office. 

When we come to the office of special justice, whether of a 
district or of a probate court, we have the different picture pre- 
sented of an occasional judicial officer serving only upon request of 
the standing justice, or upon special occasions, such as illness, 
absence or other disability. The creation of this occasional office 


* 21 Law Reporter 1. 
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seems to be just as much a separable part of the court as the 
clerk’s office, or as a separate court in an adjoining district. The 
provision for justices and special justices in district courts goes 
back at least as far as Revised Statutes of 1836, Chap. 87, Sees. 30 to 
46, where it was provided as to certain police courts, which had 
been in existence for some years, that there should be a standing 
justice and two special justices. By Section 37, it was provided 
that: 
‘‘The standing justice, or other justice, who holds the 
court, shall perform all the duties of a clerk thereof.’’ 
Now the only reason for the tenure ‘‘during good behavior”’ 
established by the constitution is the reason which grew out of the 
English Revolution of 1688 and resulted in the act of settlement of 
1701, to provide security of tenure against arbitrary removal dur- 
ing the continuance of the judicial office. That was the reason for 
the twenty-ninth article of the bill of rights and the third chapter 
of the constitution following the publie discussions shortly before 
the battle of Lexington, and the clause in the Declaration of Inde- 
pendence charging King George III with threatening the inde- 
pendence of the judiciary.* 

Accordingly, in any court in which there were two or more 
special justices, the legislature could not abolish one of the offices 
of special justice unless that office happened to be vacant because 
that would be legislating against one man, rather than abolishing 
the office, but, there is no reason, under the broad powers of the 
constitution referred to, why the legislature can not decide that 
the office of special justice, as a part-time office with its other dis- 
advantages is an undesirable provision, that the public interest calls 
for courts administered by standing justices only, and that, there- 
fore, the office of special justice should be abolished in every court 
or, if it were decided that the office was needed in some courts but 
not in others, the office could be abolished in some of them. Such 
an abolition would not interfere with the tenure of the special 
justice at all. He was never appointed a standing justice of the 
court and his tenure as a special justice could not survive the ter- 
mination of the existence of the office to which he was appointed. 
If all the special justiceships of the court to which he was appointed 
were abolished upon reasonable grounds of publie consideration, 
we do not see how any question of tenure could arise any more than 
if the legislature should abolish the office of clerk of some one of 
the district courts and provide that the justice should perform the 
duties of a clerk, as he was required to in 1836 by R. S. Chap. 87 
See. 37 already mentioned. 

To state the matter in another way, the legislature, by creating 
the office of special justice as a subsidiary, separable part of a 
court, did not contract to continue that office in existence for the 
benefit of any persons who might be appointed. It was created for 


1 


* See Massacnusetts Law QuartTerty for May, 1917, 395-397, 406-407. 
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a public purpose and if that public purpose ean be better performed 
in the opinion of the legislature by providing for some other 
arrangement, that arrangement can be made by abolishing the 
office under the general powers in the constitution, and the effect 
on the individual who holds the office is merely incidental to the 
exercise of the broader power. It is entirely different from an 
attempt to legislate a particular individual out of office, as would 
be the ease if the legislature undertook to abolish one out of three 
special justices of any particular court. 

For various cases bearing on the general problem of legislative 
power over offices, see: Wales v. Belcher, 3 Pick. 508; Taft v. 
Adams, 3 Gray 126 at p. 130; Opinion of the Justices, 117 Mass. at 
p. 604; Com. v. Boston & Maine R.R., 3 Cush. 48-49. 

Each district court, having been separately created, (See 
marginal references to G.L. Chap. 218, See. 1) and, therefore, 
being subject to separate regulation, under Brien v. The Common- 
wealth, 5 Mete. 508, there seems to be nothing to prevent the legis- 
lature from providing that all civil and criminal business in a 
particular district court shall be done by the standing justice or by 
justices called in from other districts or from rearranging the work 
of the various courts in any way that seems advisable. In Brien v. 
Commonwealth, the judicial duties thus transferred were those of 
the Municipal Court of the City of Boston after the death of Judge 
Thacher, and it was held that such transfer virtually abolished the 
Municipal Court in which Judge Thacher had sat; but the power to 
abolish the court in this way did not depend on the fact that Judge 
Thacher was dead. There seems to be nothing in Commonwealth v. 
Hawkes, 123 Mass. 525 that is inconsistent with Brien v. Common- 
wealth. 


F. W. G. 
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THE COLLECTION OF DEBTS. 


Considerations of reforms in judicial procedure generally 
deal with methods for making more effective and more rapid the 
obtaining of a judgment. But for the plaintiff the academic fact 
that he has a judgment duly inscribed upon the court records is 
of little consolation; what he seeks is payment; and on the other 
hand, the defeated litigant may see in a judgment for the pay- 
ment of more than he has or can ever hope to have a veritable 
millstone carrying him to an economic depth from which he can 
never hope to arise. Little thought has been given to these mat- 
ters except through the expensive and complicated medium of 
bankruptcy, an instrument entirely unsuited for the multitude of 
debtors who measure their debt in tens or hundreds and not in 
thousands of dollars. 

Most of our debt collecting mechanism is based upon the 
historic idea that the debtor is a criminal deserving imprisonment 
or enslavement. Only within the most recent times have more 
sympathetic and more intelligent ideas moulded the harshness of 
old methods for enforcing payment of debts. Nevertheless, an 
examination of the statutory provisions in the various states deal- 


‘ 


ing with what is known as ‘‘supplementary process’’ shows that 
in none of them has the subject received adequate treatment, and 
in most of them the treatment is most rudimentary. 

Massachusetts is probably now as advanced in the field as 
any state except Michigan and Ohio;* yet it leaves much to be 
done. 

The present system in Massachusetts, which has prevailed 
since 1927, is essentially an adversary proceeding. It is begun 
and conducted with all the attributes of a hostile proceeding at 
law. Its theoretical basis is that the debtor has property or means 
which he has eoncealed or is endeavoring to conceal from the 
ereditor; and the latter attacks the problem accordingly. In 
practise the proceeding is both wasteful and ineffective. 

Let us trace the course of a typical case in Massachusetts, 
which is as has been said one of the most advanced states in the 


field. 





*See the account of the Detroit plan under the title, “Law and the Little Man”, 
following this article. 
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The creditor having obtained an execution, files it in the 
elerk’s office of the district or municipal court of the debtor’s 
residence together with an entry fee of three dollars and a peti- 
tion that the debtor appear for examination and the determina- 
tion of what he ought to pay either out of his property or out of 
his income or earnings toward the satisfaction of the debt. A 
summons issues upon this petition and is served upon the debtor 
by an officer, calling upon the debtor to appear upon a day certain 
for examination. Except in the Municipal Court of Boston, in 
which there is a daily ‘‘poor debtor’’ list, one day per week is 
set aside in the various district courts for a poor debtor session, 
during all excepting the summer months. At times in the past 
few years the list in many of the courts has contained several 
hundred names. The list is called at ten o’clock in the morning, 
and the debtors who do not appear are defaulted. Creditors who 
do not appear have their proceedings dismissed. Unless the 
court removes the order of default or dismissal, a debtor who is 
defaulted is subject to immediate arrest; a creditor who has had 
the proceedings dismissed may not commence new ones for a year. 

We shall leave for the moment the defaulted debtor and 
follow a case in which both parties appear. The summons requires 
the debtor to appear at nine o’clock. The case may not be reached 
until eleven. In any event both parties will have lost at least half 
a day before the case is heard. 

When the ease is reached the debtor and any other witnesses 
present are sworn. In nine cases out of ten the debtor is the only 
one to testify; and in nearly the same proportion of cases the 
creditor is represented by counsel and the debtor not. There 
then follows a fishing interrogation by the creditor of the debtor. 
The questions are perfunctory, dealing briefly with the debtor’s 
means—of which he generally has none—his earning capacity, 
which is usually very low, and his personal and family needs, 
which are in most eases relatively high. The Court then makes 
an attempt to reach a just result by an order that the debtor pay 
some small sum weekly,—and then on to the next case. In a few 
eases it is discovered that the debtor has some little property or 
some money is owed him and he is ordered to turn it over to the 
creditor or his attorney. Ordinarily no outside investigation has 
been made by the creditor before the case is heard. Few cases 
warrant the expenditure involved in making such an investigation 
and in producing the result in a form admissible as evidence. 
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Surely no investigation is made such as would be made by a 
skilled social service expert who was seeking to learn the debtor’s 
means and his capacity and to budget his income as is done in 
the ordinary welfare case. 

Very often an honest but frightened debtor will agree to 
make weekly payments beyond his real capacity in order to avoid 
the ordeal of examination. The Court attempts to determine 
whether such an agreement is within the debtor’s capacity, but 
the inquiry is necessarily perfunctory. At least as often, a dead 
beat will lie himself out of paying fair instalments on account of 
his debt. In only a small percentage of the cases is anything like 
a just result attained. 

Following the course of a typical case which has reached the 
point of an order for the payment of a definite sum weekly or 
monthly out of the debtor’s earnings, either as a result of an 
agreement or by order of the Court, the next stage is the enforce- 
ment of the order. This is done by treating non-compliance as a 
contempt of the Court. 

If the debtor fails to pay as ordered, the creditor sues out an 
order to show cause why the debtor should not be punished for 
contempt. This is served by an officer and is returnable on the 
poor debtor day. The hearing on the return of this petition starts 
of course with an assumption that the order which has been dis- 
obeyed fairly represented the debtor’s means. The hearing 
shortly dispels this assumption, and very often results in a modi- 
fication of the order downward. In an appreciable number of 
the cases, however, the debtor is found in contempt. In a 
majority of such cases the case is continued and the debtor given 
another chance. In a few he is fined or sent to jail for a short 
term. 

The statistics with respect to the use of this process in the 
Commonwealth show a curious course. 

During the period from 1925 to 1932 there has been a steady 
increase in the civil business of all courts. From 26,482 entries 
in the Municipal Court of Boston in 1925 to 30,875 entries in 1934; 
and from 43,294 entries in the other District Courts in 1925-6 to 
80,056 entries in 1934-35. Yet in the same period, while Poor 
Debtor and Supplementary Process increased to 1929, there has 
been a steady decline since that year, so that the figure for 1935 
in the District Courts is approximately 30% less than that for 
1930-31 and, in the Municipal Court of Boston, while there were 
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8,082 Supplementary Process cases in the year 1929, there were 
only 1857 such cases in 1934. For the year 1932 the Supple- 
mentary Process cases in the District Courts were no more than 
the Poor Debtor cases in 1925, and in the Municipal Court of 
Boston the 1932 figure is less than one-third of that for the peak 
year 1929. When one considers that 1929 was the climax of a 
period of so-called ‘‘prosperity’’ and in 1932 the depths of the 
depression were believed to have been reached, this reverse trend 
of the figures for Supplementary Process seems at first blush to 
be anomalous. The explanation in Boston lies largely in the 
fact that by the fact that St. 1931 e¢. 138 distributed these cases 
throughout the Suffolk District Courts and relieved the central 
Boston Courts. Probably also during the depression the prospect 
of recovery from debtors has been so far diminished as to reduce 
the extent to which Supplementary Process is used.* 

In any event, the present system is not satisfactory to any of 
the groups involved whether they be creditor, debtor or the 
Court. The fundamental cause for dissatisfaction is grounded 
upon the fact that an attempt is made to reach a result without a 
reasonably satisfactory determination of the facts upon which 
the remedy is to be based. It is accordingly suggested that this 
remedy be obtained by permitting the Court to refer any appli- 
cation for Supplementary Process to an officer who may be 
either a probation officer or, if the Court has enough business of 
this kind, an officer who devotes his time exclusively to those 
eases. The officer would have authority to obtain such informa- 
tion as he thinks pertinent, by personal inquiry, correspondence 
or otherwise, and to make suggestions as to the method of collect- 
ing the debt, and report as to the debtor’s means, such report to 
be prima facie evidence, and the recommendations made by the 
officer would be accepted by the Court unless either party 
requested a hearing. The officer would also have supervision of 
the execution of the order. 








* The Supplementary Process entries in District Courts other than the 
Boston Municipal Court for the years beginning with 1926 and ending 
with 1936, it being understood that the year is not the calendar year but 
from October 1st to October 1st, are as follows: 


 -ePaisin Si 4am aeid alee wae xae Oe BO issn nds sakdlnown%aw ern 14202 
BN iis bi ai bce We We mk Ba ME ics uarvnesinw alow eu oun 10547 
Ne caw ci cdad won see saaes Se ere 10034 
er nee ae Eee rr eee 9038 
Serer rer te rr Re BEEP 220k Cissreswinedaen ess 9701 
Sie sapind cn ba awa sa coe 14244 
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Such a method, administered by capable and sympathetic 
officials, would make possible an adequate application by the 
debtors of their means and capacity to the satisfaction of their 
creditors and would also help the creditors by obtaining for them 
accurate and full information as to the debtor’s means and eapa- 
city to pay. It would also aid in relieving the Court of the time 
now spent in hearings. 

Only a slight change will be necessary in the existing law to 
accomplish the foregoing result, namely the addition of a provi- 
sion authorizing the reference of Poor Debtor matters as sug- 
gested above. 


J. J. KAPLAN. 





LAW AND THE LITTLE MAN. 


Condensed from Today of November 23, 1935. 
Marc A. Rose. 
From Readers Digest for February, 1936. 


An earnest, hardworking young fellow with a wife and three 
children, who had had a regular job in Detroit for four years, saved 
enough for a down payment on a secondhand automobile. After 
making payments regularly for seven months, he was laid off. With 
rare honesty, he explained his plight to the dealer, and turned back 
the ear. 

A few months later he was re-hired. On his first payday, he 
was faced with a judgment for the unpaid balance due on the ear. 
The amount, with interest added, was almost as much as the ear 
was to cost him originally, despite his considerable payments on it 
—and his wages were garnisheed. So he was fired. Garnisheed 
wages are a nuisance to an employer and entail bookkeeping costs. 

There are thousands of cases like this in every large city, re- 
sulting in part from high-pressure installment-sales promotion. To 
relieve such sufferers, small claims courts are springing up. 

Boston and Cleveland supplied the models for New York. 

Detroit’s is a little different. It handles larger amounts and 
its real aim is the rehabilitation of the individual harassed by debt. 
Conditions were bad in Detroit. In boom days, greedy installment 
houses preyed on Detroit’s population. They worried little about 
the ability of the debtor to pay, because Michigan’s drastie garnish- 
ment law permitted them to seize as high as half a man’s annual 
earnings. Court costs of $3.50 deducted from each pay check were 
an added burden. Many employers discharged men for garnish- 
ments. Here was another club to hold over debtors. 
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Finally employers, employes and the better class of creditors 
demanded relief. An ingenious procedure was evolved. <A debtor 
may appear before the Common Pleas Court when judgment is 
taken against him. Judge Joseph A. Gillis, a genius in the field 
of human relations, hears the man’s story—more likely hears his 
wife, so that the man may not lose a day’s work. He hears all 
about the family income and its overdue bills. Then he fixes the 
amount which he thinks the family ean afford to pay on its debt. 
The court collects the payments, and apportions them among the 
ereditors. So long as the payments are kept up, no garnishment 
ean be issued. 

At first, creditors grumbled at the small size of the payments, 
usually about ten percent of wages. Now they like the system, 
don’t even bother to appear, and do much of their business with 
the judge by telephone. The court keeps ten clerks busy; ‘‘live’’ 
accounts on which it is collecting payments average about 5000 
continually. 

The court has not hesitated to use publicity to break up the 
more flagrant abuses of installment selling in Detroit. Creditors 
who sent threatening telegrams to debtors, collect, at three o’cloek 
in the morning, were made to deduct the cost of the telegrams from 
the balance due. Jewelry salesmen of the type that hung around 
factory gates on payday were dismayed when the judge ealled in 
expert appraisers to testify to the value of the merchandise (rings 
sold for $100 were worth $15 wholesale). 

Ohio and Michigan (in cities of 50,000 to 500,000) have per- 
sonal receivership laws whereby a debtor may assign his wages to 
the court. The court will give him 60 percent of them, if he is 
married, with a dollar additional for each child, and 40 percent if 
he is single. The rest is apportioned pro rata among creditors, 
whether they like it or not. Mostly they do. And the debtors are 
far better off through this eutting of the law’s red tape than if 
they had to pay the usual attorney’s fees and court costs entailed 
in defending suit. 


Note. 


This subject is on the list of the Judicial Council for consider- 
ation during the coming year. 
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“WHAT IS A BOY ?’’ 
Wuy CRIMINAL EDUCATION IS UNDESIRABLE. 


The following statement appeared on the programme of 
‘‘Dead End’’, a striking play of gangster education in tlie streets, 
recently at the Colonial Theatre in Boston. It calls attention to the 
work of ‘‘The Boys’ Clubs of Boston’’ and may interest lawyers 
whose clients ask advice about gifts to deserving causes. 

Waar ts A Boy? 

‘*A person who is going to carry on what you have started. He 
is to sit right where you are sitting and attend to things which you 
think so important, when you are gone. You may adopt all the 
policies you please, but how they will be carried out depends upon 
him. Even if you make leagues and treaties, he will have to manage 
them. He will take your seat in congress and parliament, assume 
control of your cities, states and empires. He is going to move in 
and take over your churches, schools, universities, corporations, 
councils and prisons. All your work is going to be judged and 
praised and condemned by him. The future and destiny of human- 
ity are in his hands, so it might be as well to pay him a little 
attention now.’’— Anonymous. 

THE BOYS’ CLUBS OF BOSTON 
KEEP AN ‘‘OPEN Door’’ FOR UNDERPRIVILEGED YOUNGSTERS. 
$15.00 will contribute a year’s membership. 

$300 will keep one boy in the Boys’ Clubs of Boston in per- 
petuity . . . will give him a chance to develop mentally, morally 
and physically into sturdy manhood. 

President—Frederic C. Church, Jr. 
Executive Director—Arthur T. Burger 
Secretary—Frank S. Mason 
BOARD OF OVERSEERS: 


Warren D. Arnold Carl T. Keller 
Nathaniel F. Ayer Louis E. Kirstein 
George Bramwell Baker Henry G. Lapham 
William A. Barron, Jr. H. Frederick Lesh 
George R. Brown Frank S. Mason 
Robert Choate Edward R. Mitton 
Frederic C. Church, Jr. Stephen Paine 
Forrester A. Clark Hon. John Forbes Perkins 
Frank D. Comerford George H. Swift 
Armory Coolidge Richard S. Teeling 

T. Jefferson Coolidge Bernard W. Trafford 
Malcolm W. Greenough Bayard Warren 
Huntington R. Hardwick Frank S. Waterman 
Hon. Albert F. Hayden Edwin S. Webster 
Christian A. Herter Sinclair Weeks 
Theodore C. Hollander Rudolph Weld 

Ralph Hornblower Frederic Winthrop, Jr. 


Please send contributions to: 
FORRESTER A. CLARK, Treasurer, 60 State Street, Boston, Mass. 
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THE CONSTITUTION OF THE UNITED STATES. 
‘* AMEND’? WILL BE OFrrEN HEARD IN WASHINGTON. 
By ARTHUR KROCK. 

(From the New York Times of November 13, 1936.) 


Among the rich possessions of the American people which most 
of them did not seem greatly to worry about on election day were 
personal liberty and the Constitution. To the Republican cam- 
paign argument that both were menaced by the President the voters 
registered an emphatic disbelief. 

That decision was sound. Nevertheless, despite the large 
Democratic majority in Congress and the President’s influence 
therewith, it will be advisable for citizens generally to keep an eye 
on the various proposals to amend the Constitution which will be 
made this winter at Washington. Indications are they will come 
in such numbers and so suddenly at times that even the best-inten- 
tioned and most alert public pulse-takers will not be able to advise 
Congress on the popular attitude toward all of them. 

In the course of one day this week three were proposed. The 
third National Conference on Labor Legislation advocated an 
amendment to enable the validation ‘‘without court question of 
effective State and Federal minimum-wage legislation.’’ Speaking 
in New York, Senator Nye of North Dakota urged one amendment 
to clarify the ‘‘due process’’ clause so that wealth in wartime could 
be conscripted, and another to provide that the United States can- 
not make war without the sanction of a popular referendum. 

So long as the present Supreme Court majority continues, 
there are certain methods of regulation of commerce which will be 
held unconstitutional whenever tried. The same majority has indi- 
eated disapproval of some ideas of government competition with 
private industry dear to such New Dealers as David Lilienthal of 
TVA. Amendments to permit both types of government adventure 
may be proposed at Washington this Winter. 

Then there is the group of electoral reforms for which spon- 
sorship is being urged on Senator Norris of Nebraska. <A six-year 
single term for the President, direct election of the President and 
Vice President, and division of each state’s electoral vote in accord- 
ance with the popular suffrage are among these suggestions. All 
would require amendments to the Constitution, as would the idea 
recently discussed in his newspaper column by General Hugh John- 
son that only by unanimous vote should the Supreme Court be 
authorized to invalidate an act of Congress. 

The President or the march of events, or both, will be sure to 
weed out some of these proposals, and they will wither away for- 
gotten in dusty archives at the Capitol. Senator Nye, for example, 
is unlikely to get either of his amendments through the House for 
submission if the President opposes them. Should there be one or 
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two replacements among the five Supreme Court Justices who nul- 
lified New York’s Minimum Wage Act, that amendment will not 
be sought. A new majority would undoubtedly, on this question, 
follow the reasoning of the Chief Justice, and of Justices Brandeis, 
Cardozo and Stone. The same replacements would shunt the sev- 
eral amendments directed at the commerce and ‘‘due process’’ 
clauses, their advocates being willing to await the effect of fresh 
thought in the Supreme Court. 


Wit Bear WATCHING. 


Nevertheless, the attitude of Congress toward the Constitution 
is something on which publie attention should be closely fixed and 
publie opinion expressed during the next few months. There are 
desirable amendments and there are highly undesirable ones. There 
are amendments which strike at the basic systemn of government 
provided in the organic charter itself, and other amendments which 
tend to clarify and modernize a document that, however inspired, 
was written in the eighteenth century by men who, with all their 
vision, could not possibly have envisaged the Unived States of the 
third deeade of the twentieth. Debate, discussion and comment in 
the newspapers, and the President’s contributions to these, will be 
most helpful in putting the proposals into categories. 

Among the suggestions which ean be soundly supported as 
perfecting are those relating to electoral reform. It has been the 
national experience that no sooner is a President elected than he 
begins his campaign for re-election. Many of his aets, appointments 
and tactics are performed with a second term in mind. Few Presi- 
dents have found four years adequate to carry out their programs 
and to give to current opinion that balanee which is requisite to 
fair rating of public men. A six-year period, covering three Con- 
gresses, and a bar to re-election would increase the efficiency and 
decrease the polities in the Presidency, in this writer’s personal 
opinion. 

On November 3 the President got about twenty-eight million 
votes and Governor Landon got about seventeen millions. Yet in 
history’s annals the leading description of the result is: Roosevelt, 
523 electoral votes; Landon, 8. An amendment which would divide 
electors according to the ratio of the popular vote in each State 
would end this absurdity and give to observers here and abroad a 
clearer idea of the really close political division of the American 
people. 
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THE SPEED OF CRIMINAL APPEALS TO THE SUPREME 
JUDICIAL COURT OF MASSACHUSETTS. 


The Massachusetts Judicial Council and the Judicature Com- 
mission have at various times given considerable attention to the 
long delay involved in appealing criminal cases to the Supreme 
Judicial Court. The causes of this delay were in the opinion of 
the Judicial Council: infrequent sittings of the Supreme Judicial 
Court; antiquated provisions for preparing the record; and delay 
between argument and reseript occasioned by writing unnecessarily 
long opinions.’ The bill of exceptions with its narrative form of 
stating the testimony was considered to be one of the chief causes 
of the delay in preparing the record for entry in the Supreme 
Court. It was said that much time was spent in putting the testi- 
mony into narrative form and then in getting opposing counsel 
and the court to agree the narrative was accurate. To print the 
testimony verbatim ‘‘would be to eliminate much of the time re- 
quired in the preparation of the case under the present rule’’.? In 
1926 the legislature abolished bills of exceptions in murder, man- 
slaughter and certain other criminal cases and provided that the 
case should be reviewed in the Supreme Judicial Court on the type- 
written transcript of the testimony.® 

Another cause of delay was felt to lie in infrequent sittings 
of the court particularly in the western counties. To cure this the 
court adopted monthly sittings in Boston from October to May and 
the legislature provided that criminal cases from any county could 
be entered and heard in Boston.t These changes have now been 
in effect long enough to see whether or not they have been success- 
ful in reducing delay.® 

In 1926 the Judicial Council found® that in the 23 eriminal 
vases Which went to the Supreme Judicial Court that year the aver- 
age time taken in the various stages after conviction was as follows: 


Table A 
(a) Between conviction and rescript ................ about 11 months 
(b) Between conviction and allowance of exceptions 6-24 months 
(c) Between allowance of exceptions and argument. . 3 months 
(d) Between argument and rescript ...... anata 1-% months 


1 For a full discussion of the Judicial Council’s reports on this subject see Warner 
and Cabot, “Judges and Law Reform’’, pp. 204 to 209. As to the Judicature Commission 
see its report House doc. 1205 (1921) p. 68 printed in 6 Mass. Law Q. No. 2. 

? Rep. Judicature Commission, House doc. 1205 (1921) p. 69. 

3 Acts 1925 c. 279 and Acts 1926 c. 329. 

*See Warner and Cabot, “Judges and Law Reform”, pp. 203-206. 

5It was also hoped that the elimination of bills of exceptions would tend to reduce 
the cost of appealing both by saving time of counsel and reducing the amount of printing. 
This paper does not purport to deal with that phase of the matter. 


*Second Report Judicial Council p. 77. 
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During the calendar years 1932, 1933, 1934 and 1935 the Su- 
preme Judicial Court handed down opinions in 53 criminal eases.’ 
The average time taken in the various stages was as follows: 


Table B* 
(a) Between conviction and rescript ................ 9 mos. 3 days 
(b) Between conviction and allowance of exceptions 
EE ge ee ee aa 4 mos. 4 days 
(c) Between allowance of exceptions or assignments 
NINES gee cece ccssnesercswenee 3 mos. 10 days 
(d) Between argument and rescript ................ 1 mo. 20 days 


A comparison of these two tables shows that the average delay 
in preparing the record for the Supreme Court has been reduced 
from 6-2/3 months to about 4 months while the delay after the 
“ase has reached that court has inereased from 414 to almost 5 
months; the net result being to shorten the whole process by about 
2 months. 

At first glance it looks as if the more frequent sittings of the 
Supreme Court had been ineffective in reducing the delay encoun- 
tered after a case had reached that court. At the present time the 
full court sits monthly in Boston from October to May. In Sep- 
tember it sits for a day or so in the western counties. A little 
further analysis shows, however, that the four months of summer 
during which the court does not sit® is the chief cause of the long 
delay in the average case. In 36 of the 53 eases studied the sum- 
mer vacation did not intervene between the completion of the record 
in the Superior Court and argument in the Supreme Court. For 
these cases the average time between those two events was 1 month 
25 days. On the other hand the average time for the 17 eases 
which had to wait while the court was on vacation was 6 months 
and 17 days. It was obvious in several of these cases that the sum- 
mer vacation was not a cause of delay, but merely was included 
in a long delay caused by other reasons. Eliminating 2 such eases 
the average delay between completion of the record and argument 
for the 15 cases becomes 5 months 5 days. This would seem to 
indicate that the Judicial Council was barking up the right tree 
when it urged more frequent sittings as a means of reducing the 
delay in being reached for argument. Its mistake was in not going 
far enough and urging June and September sittings of the Supreme 
Court for hearing criminal eases. Such a change to monthly sit- 
tings throughout the year except July and August might reduce 


™This figure does not include the second opinion in ” Faber-Millen Case (1935 A 
S 1087) nor the case of Commonwealth vy. Saltman (1935 A S 525) which was a petition 
to establish exceptions. 
5This table was prepared from data obtained from the Massachusetts Reports and 
from the records in the various clerks’ offices. 
*The gap is only three months for the western counties for a case from, let us say 
Berkshire, can be heard in Boston in May and the next sitting for that county is in 
September. 
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the delay by around 3 months for the average case.° Sitting in 
Boston in June and in September to hear criminal cases would take 
little time and would have considerable effect while still leaving the 
judges of the Supreme Court two months uninterrupted by any 
sittings of the full court. 

The other major cause of delay was the time needed to prepare 
the record for the Supreme Court. .This, as we have seen, was 
reduced from 6-2/3 months to 4 months. To determine whether 
or not the partial abolition of bills of exceptions was responsible 
for this improvement we must compare the cases going up to the 
Supreme Court by the new method of appeal with those still going 
up by the old procedure of a bill of exceptions or a report by the 
trial judge. Of the 53 cases tabulated, 29 went up on bills of excep- 
tions, 8 by report and 16 by appeal. The average time taken be- 
tween the verdict and the completion of the record was: 


Table C 
Be NE CN. 55.0.0 .0.568. 1d eee Oedaeediegeas 4 mos. 29 days 
TTT EE TTT Teer 2 mos. 15 days 
PEE Eee TT ETC Tree Te Tr ee 3 mos. 22 days” 


Appealed cases took less time than exception cases and the 
latter took less time than they did in 1926. In that year it took an 
average time of 6 months 20 days before the allowance of the bill of 
exceptions. (See Table A.) Today it takes five months, or about 
34 as long. (Table C.) Possibly this reduction is due to the fact 
that today the cases going up under bills of exceptions are less 
serious and hence both shorter and less bitterly contended than 
in 1926. At present the serious cases—murder, manslaughter, ete., 
go to the Supreme Court by appeal, thus leaving the lesser cases 
to go up by a bill of exceptions. It is obvious that it will take 
less time to prepare the bill in such eases for not only are they 
shorter, but also being less bitterly contended and there being less 
at stake it is easier for the parties to reach an agreement as to 
what the bill is to contain. Yet in spite of the handicap of the 
serious cases the new appeal procedure has proved more expeditious 
than the old bill of exceptions. 


1 The 53 cases were grouped into those (a) in which the summer vacation, June, 
July, August, September, was included in the period between the completion of the 
record and the argument and (b) those in which it was not included. Cases where the 
record was completed during June or July were put in group (a), where it was com- 
pleted in August or September in group (b). 

Group (a) comprised 15 cases. Two cases were excluded because the time between 
the completion of the record and argument was so long (1 year and 2 years respectively) 
that the summer vacation was obviously only an incidental cause of the delay. Group 
(b) comprised 36 cases. 

Monthly sittings throughout the year, except July and August, might also speed up 
the preparation of the record. Lawyers, like other men postpone work which is not 
urgent with the result that the completion of the record in a case which cannot be argued 
until the autumn tends to be postponed to the end of the vacation period. 

In two of these cases the error complained of was not committed at the trial but 
was in the denial of a motion for a new trial. The machinery of appeal did not, there 
fore, start to operate until the denial of the motion. If that event is substituted for con- 


viction the average time needed to complete the record in the 16 cases becomes 3 months 
? 
2 days. 
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Having granted the new procedure a considerable credit in 
reducing delay it is still very pertinent to observe that there re- 
mains a delay of 3 months and 22 days even under that proce- 
dure before the record is complete and ready for entry in the Su- 
preme Court. The bill of exceptions can no longer be the culprit. 
What then is the cause of such a long delay? After verdict the 
convicted defendant under the new procedure has 20 days within 
which to enter his claim of appeal.’?» Thereupon the stenographer 
must type the evidence from his shorthand notes and deliver it 
to the clerk who then prepares a concise summary of the record.’ 
After completion of the record, counsel has 10 days within which 
to file assignments of error. This time may be extended to thirty 
days by the Superior Court, any further extension being within 
the grant of the Supreme Court only.1* An analysis shows the 
average time for each of these steps to be as follows: 

Table D 

16 Appealed Cases Average Time 
Ce) Comviction to Clatmm Gf GnOGl occ cciccciecscccccses 9.68 days 
(b) Claim of appeal to completion of summary of record.. 71.56 days 
(c) Completion of summary of record to assignment of error 12.30 days 

ME Weiey Nc ndweG wee kine kaas enh elea rade 93.3 days 
3 months 2 days.” 


The greatest delay seems to be due to the clerical staff of the 
courts. Seventy-one days for the stenographer to transcribe his 
notes and the clerk to summarize the record seems too long. The 
blame must be shared about equally between them. In 8 eases 
the date is given when the clerk received the testimony from the 
stenographer. In those 8 eases it took the stenographer an aver- 
age of 44 days to deliver the testimony’® and the clerk took an 
average of 27 days thereafter to summarize the record. 

A number of conclusions can be drawn from this brief study, 
always bearing in mind that although it covers all the criminal 
appeals of four years it is based on only 53 eases. First it seems 
fair to say that the new procedure eliminating the narrative record 
has been successful in saving time.’*’ The figures indicate a saving 
of about 3 months in preparing the record which considering the 
fact that it applies only to serious eases is an impressive showing. 
Second the period of 4 summer months without a sitting of the 
full Supreme Court materially lengthens the delay in being reached 

12 Gen. Laws c. os 

13 Gen. Laws c. 

4 Gen. Laws c. 278, sec. 33 D. The records examined do not disclose any exten- 
sion by the Supreme Court. 

15 See note 11 above. 

16If one case is omitted in which the stenographer took 212 days to transcribe his 
notes the average becomes 21 days instead of 44 days. 

1% During the years 1932, 1933, 1934 and 1935, 8 murder cases went to the Supreme 
Judicial Court under the new appeal procedure. From conviction to rescript the longest 
took 13 months 9 days, the shortest 3 months 14 days and the average case 8 months 
(the mean 8 months 4 days). About % of the delay in these cases was in completing the 
record. It is interesting to know that none of these cases was reversed. In fact of the 
53 cases studied only eight were reversed. 








the 
his 

The 
ISeS 
the 
yer- 
an 


dy, 
inal 
ems 
ord 
ring 
the 
ing. 

the 
‘hed 


exten- 


be his 


preme 
ongest 
1onths 
ng the 
of the 





33 


for argument. Third, the stenographers and clerks are slow in 
preparing the new form of record. A little pressure might well 
be brought to bear at this point. 

These conclusions indicate the lines on whieh further efforts 
for improvement might well be made. <A wider use of the new 
form of record, more frequent sittings of the Supreme Court and 
greater speed by the stenographers and clerks would apparently 
help considerably. 

The layman and most lawyers think that criminal justice moves 
slowly in Massachusetts. They are unaware that most criminal 
defendants are brought to trial and tried with commendable prompti- 
tude.'* This impression of sloth is largely derived from the delay 
caused by appeals to the Supreme Court in the serious cases which 
attract wide attention. A speedy appellate procedure would do 
much to change this misapprehension. 

Henry B. Casor. 


NoTE: 

The average case has been used in this study beeause that was 
what the Judicial Council had used. On the whole the middle ease 
is a fairer test as it tends to eliminate the undue effect of the 
exceptional case. The following table gives both the middle and the 
average case: 

The 53 cases tabulated reached the Supreme Judicial Court in three 
ways: 

16 by appeal under the new procedure, eliminating bills of exceptions; 


29 by bills of exceptions and 8 by report of the trial judge. The time 
intervals for these were: 


Appeals (16 cases) Average Middle 
(a) Between conviction and rescript 8 mos. 5 days 7 mos. 10 days 
(b) Between conviction and assign- 

WN GE OEE kiccensewanans 3 mos. 22 days 38 mos. 3 days 
(c) Between assignment of errors 

eee rere 2 mos. 9 days 1 mo. 13 days 
(d) Between argument and rescript 2 mos. 1 mo. 14 days 


Exceptions (29 cases) 
(a) Between conviction and rescript 9 mos. 18 days 8 mos. 23 days 
(b) Between conviction and allow- 


ance of exceptions ............ 4 mos. 29 days 3 mos. 
(c) Between allowance of excep- 
ions and argument .........<+ 2 mos. 24 days 2 mos. 11 days 


(d) Between argument and rescript 1 mo. 12 days 1mo. 5 days 
Report (8 cases) 
(a) Between conviction and rescript 10 mos. 4 days 6 mos. 3 days 
(b) Between conviction and report 2 mos. 15 days 20 days 
(c) Between report and argument 5 mos. 26 days 2 mos. 5 days 
(d) Between argument and rescript 1 mo. 22 days 1 mo. 15 days 
The Journal of the American Judicature Society for October, 
1936, contains an interesting article on the English Court of Crimi- 
nal Appeal. 


18 Warner and Cabot, “7 udges and Law Reform”, ch. V. 
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COMMONWEALTH OF MASSACHUSETTS. 
ADMINISTRATIVE COMMITTEE OF District CourRTSs. 


CIRCULAR LETTER. 
August 5, 1936. 


To the Justices, Clerks and Probation Officers of the 
District Courts: 

We have been somewhat delayed in the issuance of this our 
regular cireular letter by the long session of the legislature. We 
wish to refer to all of the Acts whieh are of particular importance 
to our courts and it is not always possible to obtain exact informa- 
tion in time for the printing and distribution of our letter on 
July Ist, our customary date. 

Our committee has just finished another visitation of the 
courts. These conferences have impressed upon us anew the volume 
and character of the work being done in our District Courts. Again 
we wish to express our appreciation of the friendship and co-opera- 
tion shown us. We are likewise grateful that so many of our asso- 
ciates have presented their problems to us for advice. It was a 
pleasure to find many of the courts in better surroundings or an- 
ticipating new accommodations. We were glad to meet the new 
officials all of whom displayed a strong sense of responsibility and 
a desire to serve faithfully the public in their respective positions. 


Acts or 1936. 

Chapter 49. This Act amends section 5 of Chapter 89 by strik- 
ing out all after the word ‘‘dollars’’. It was made necessary by 
the so-called ‘‘Gallagher’’ decision. 

Chapter 206. This Act is captioned as follows: 

‘‘An Act to discourage delayed decisions by Justices of the 
Superior Court and of District Courts.”’ 

In effect it requires that a Justice or Special Justice of one of 
our District Courts who has reserved his decision in a case heard 
by him shall render such decision within a period of four months 
or within such further time as the Presiding Justice of the Appel- 
late Division of the Court in which the case was heard may grant 
upon a request in writing made by such Justice or Special Justice 
within said period. It provides no penalty. So far as the District 
Courts are concerned, it would seem that this legislation was un- 
necessary as our committee has for a number of years dealt with 
this matter of delayed decisions and as it seems to us in a satis- 
factory manner. We discussed this matter in our circular letter 
of January 10th, 1936. It is our expectation that the statistical 
returns for this year will show an even smaller number than dis- 
closed in last year’s return. This Act becomes operative on Sep- 
tember 1, 1936. 
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Chapter 227. This Act was an attempt to correct the situa- 
tion which arose as the effect of Chapter 290 of the Acts of 1935. 
This latter Act having to do with the penalty for unlawfully earry- 
ing dangerous weapons provided a state prison sentence only. This 
in effect took away jurisdiction from our courts. Upon our rep- 
resentation of the effect of this Act, it was agreed further action 
would be taken at this year’s session. This agreement was carried 
out and alternative penalties were provided but unfortunately some- 
one caused the maximum penalty of five years in state’s prison to 
be increased to ten years. Therefore we still continue to have no 
jurisdiction. 

Chapter 251. This Act takes away the discretionary power 
heretofore existing in the court with respect to the payment of 
witness fees to certain police officers. It does not change the law 
in any other respect. This Act was approved April 30, 1936. 

In this connection we again commend the plan heretofore 
adopted by some of our courts and specifically referred to in our 
last cireular letter whereby a very large saving in the expenses 
of the courts has been effected. 

Chapter 282. This Act is captioned 

‘“‘An Act relative to the tenure of office of clerks of District 
Courts and the Boston Juvenile Court.’’ 

In effect it provides that clerks of our District Courts shall 
hold office during good behavior but subject to retirement under 
the provisions of any applicable general or special law relative to 
retirement systems. A further and wise provision is to the effect 
that every clerk holding office upon the effective date of the Act 
shall continue to hold such office during good behavior. The Act 
was approved May 22, 1936. This legislation has been commonly 
referred to in the press as creating a life tenure for the clerks. 
Subject to the right on the part of any succeeding legislature to 
repeal the Act and subject to good behavior this description of the 
effect of the Act is correct. One danger of legislation of this type 
which we are quite confident will never be translated into reality 
is a feeling of independence on the part of the clerks which will 
lead to failure to respect the judgment and wishes of the Justices 
and to co-operate with them and with the probation departments. 
It would indeed be unfortunate if this legislation should lead to 
any such result in any court. It might make necessary a repeal 
which would adversely affect innocent persons. It is not for us to 
pass Judgment upon the work of the legislature but we feel it right 
that this word of caution should be uttered even before the law 
becomes effective. 

Chapter 360. This Act has to do with the appointment and 
discharge of probation officers. In effect it provides that in our 
District Courts appointments of all such officers shall be made as 
heretofore by the Presiding Justices but are subject to the approval 
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of our committee and after we have consulted with the Board of 
Probation relative thereto. It also contains the important provi- 
sion that no probation officer shall be discharged without the ap- 
proval of our committee which again must consult the Board of 
Probation relative thereto. It is well known that our committee 
initiated this legislation through the Judicial Council and that we 
have been greatly interested in and openly encouraged favorable 
action. We are quite confident that no person will seek to convict 
us of an attempt thereby to secure additional authority for as a 
matter of fact this is the first legislation since the committee -was 
established on October 1, 1922, in which any power has been specif- 
ically granted to it. We have always sought to avoid administrative 
encroachment so accurately referred to by the Honorable Newton 
D. Baker in the following words: 


‘*The difficulty in the field of administrative law is funda- 
mentally due to the fact that all administrative officers seek 
from the first day they assume office extensions of their powers 
and freedom from judicial review. The consequence is that 
every time an administrative tribunal is created for a neces- 
sary function, it immediately starts a campaign to secure power 
over unnecessary things and also a campaign to exempt itself 
from judicial review, for which it acquires contempt of ig- 
noranee.”’ 


The reason for our interest in this measure is likewise known 
to be the unfortunate results which followed from unwise appoint- 
ments and our feeling that the probation system was likely to be 
adversely affected unless some effective control could be devised. 
It seemed to us that this control should be resident within the courts 
themselves and that for the time being at least our committee of- 
fered the most available and understanding element. Such simple 
rules as may be required will be developed by our committee. The 
Act was signed on June 16, 1936. 

A question has arisen as to whether this legislation must wait 
ninety days before it is in foree or thirty days only as being a 
statute which may not be made the subject of a referendum petition. 
(See General Laws, Chapter 4, section 1) because it has to do with 
the powers of the courts (Constitution Act XLVIIT The Initiative, 
section 2). It may be argued that the appointment of probation 
officers is such a power or that the word ‘‘powers’’ has reference 
to an adjudicatory and not administrative power. Our committee 
is of the opinion that the Act takes effect in thirty days. 


Chapter 406. This Act amends section 21 of Chapter 90 by 
striking out the last sentence and permits the person establishing 
bail in the case of non-residents arrested for speeding or some vio- 
lation under section 17 of said Chapter to exercise his own disere- 
tion as to the amount thereof. In effect it eliminates the old man- 
datory provision for one hundred dollars bail in the ease of all 
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non-residents arrested for such violations. This legislation our 
committee initiated through the Judicial Council as we felt the 
existing law was unfair and discriminatory. The Act was signed 
June 24, 1936. 

Chapter 434. This Act radically changes the provisions of 
law with reference to the offence of driving while under the influ- 
ence of intoxicating liquor. We are frank to say that this legisla- 
tion was initiated by us through the Judicial Council and comes 
only after a period of several vears of effort. The present system 
it is agreed by all is cumbersome, awkward and unnecessarily so. 
Moreover the mandatory jail sentence for a second offence has 
defeated itself. When the Act becomes effective and it was signed 
by the Governor on June 25th, there will be no further requirement 
that information be obtained from the Registrar of Motor Vehicles 
before the issuance of the complaint. It will be necessary however 
that such information be obtained before any sentence is imposed. 
The minimum penalty is inereased to thirty-five dollars and the 
maximum to one thousand. The mandatory jail sentence is entirely 
eliminated. Certain provisions with reference to conviction within 
a period of six years remain but they bear upon the question of 
the restoration of the license to operator and upon the action of 
the Court. 

As to the latter the old provision still remains that no second 
offence within that period can be disposed of other than by trial 
and sentence. There is further clarification of the words ‘‘final 
eonviction’’. We are sure that this legislation is going to meet 
with general approval and we are grateful to the legislature that 
they have finally seen the subject matter from the standpoint of 
the courts. 


RECOMMENDATIONS OF JUDICIAL COUNCIL. 


Unfortunately many of the recommendations of the Judicial 
Council which had to do with the District Courts received no con- 
sideration on their merits. The Committee on Judiciary evidently 
felt it desirable to await the report of the Special Commission on 
Investigation of the Judicial System, ete., and then to consolidate 
the hearings. Before this procedure could be followed the legis- 
lature voted to receive no more reports. As we understand it, the 
recommendations of the Judicial Council in which we are interested 
have been referred to the next General Court. They are that lim- 
ited equity jurisdiction be granted to the District Courts, the trans- 
fer of separate support and the eustody of minors from the Probate 
to the District Courts, further enlargement of the cases coming 
by way of report to the Appellate Division, the extension of erimi- 
nal jurisdiction, clarification of fines and forfeitures and certain 
changes in the Small Claims procedure. 

We discuss the report of the commission on a later page. 
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Domestic RELATIONS CASES. 

We have heretofore referred to the failure of the legislature 
to take action on the recommendation of the Judicial Council that 
Domestic Relations eases be placed wholly within the District 
Courts. There was strong opposition to this reeommendation from 
one definite source. That opposition expressed itself in a letter 
from which we quote as follows: 


‘‘He is now and always has been unalterably opposed to 
this procedure feeling that the District Courts will treat these 
cases like they treat other criminal cases, namely from the 
police standpoint rather than that of the family. Not all 
judges have sense enough to realize that if they can possibly 
keep a tamily together it is better to do so rather than to exer- 
cise the force of a jail sentence, thus creating a condition that 
takes years to overcome. He has no particular judge in mind 
when he makes this statement feeling that the condition is 
pretty general throughout the state.’’ 

To this allegation a reply was made that it was based upon 
a total misunderstanding of the situation. We mention this matter 
merely for the purpose of again emphasizing what we have so often 
stated in our conferences that domestic relations cases should al- 
ways be cleared through the probation office before being brought 
into court unless there are cireumstances which require more drastic 
action. If that rule were universal throughout the courts there 
would not be a particle of truth in the statements above quoted. 
We believe it to be the general practice although we have been in- 
formed that not all the courts strictly follow it. We again earnestly 
urge that the procedure be as indicated. 

OPERATING TO ENDANGER. 

The attention of the clerks is called to the provisions of sec- 
tion 24 of chapter 276 with especial reference to the offence above 
named. As the penalty for this offence is two years, it is obvious 
that cases cannot be begun through a simple summons. <A warrant 
must issue. As this procedure may involve some hardship, it is 
suggested that all legitimate means be taken to avoid an actual 
arrest in cases where such consideration is deemed proper. 


VOLUNTARY REPORTS TO APPELLATE DIVISION. 


We urge the Justices to make clear in reports established by 
them whether they are acting by request of an aggrieved party or 
reporting the case under the provisions of section 116, chapter 426 
of the Acts of 1931 now found in General Laws, chapter 231, see- 
tion 108. There have been a few eases in which it would appear 
that an Appellate Division and the Supreme Judicial Court have 
differently interpreted the action of the Trial Judge. It should 
also be borne in mind that voluntary reports should be made only 
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in eases which clearly come within the area defined in said section 
108. The limits of this area have not always been kept clearly in 
mind on the part of the Justices. 


FORMS IN JUVENILE SESSIONS. 


It has been suggested to us that the forms used by the different 
courts in juvenile proceedings vary and in some of the courts are 
not clearly distinguishable from those in use on the adult side. We 
suggest that this matter might well be considered by the Committee 
on Law and Procedure of the Justices’ Association. 

STATISTICAL RETURNS. 

We have given this matter further consideration but have been 
unable to devise any other than the present set-up which will give 
us the required information. Accordingly, clerks will bear in mind 
that the same procedure as heretofore will be followed for the eur- 
rent reportable year. As there are a number of new clerks, we are 
enclosing herewith one blank form which will serve as a guide and 
may be useful in the preparation of statistics during the summer 
months if the clerical force is less busy. Additional forms will be 
sent prior to September 30th, the end of the reportable year. 


WAIVER OF FiIve-DAy REQUIREMENT FOR MARRIAGE PURPOSES. 
An inquiry recently addressed by the Seeretary of the Com- 
monwealth to the Attorney General was, we are informed, of the 
following tenor : 


‘*Has a Special Judge of Probate or a Special Justice of 
a District Court when sitting the authority under the provi- 
sions of General Laws, chap. 207, sec. 30, to waive the require- 
ment of the five-day law for marriage purposes?’’ 


To this the Attorney General replied in substance that the 
power to grant a certificate of expediency for the solemnization of 
a marriage without delay is vested by the legislature not in any 
court as such but is given to certain specifically designated magis- 
trates, namely the Judges of Probate and the Justices of District 
Courts. The following quotation from the opinion is of importance : 


‘*Had it been the intention of the legislature to place this 
power in the hands of other judicial officers as well as those 
mentioned, it would without doubt have set them forth and 
would have added the words ‘a Special Judge of Probate’ or 
‘a Special Justice of the District Court’ after the titles of the 
magistrates already named in an appropriate place in said 
section 30. It has not, however, done so. 

In the case of magistrates empowered to commit insane 
persons where the authority is vested as here in designated 
judicial officers and not in courts, the General Court has specifi- 
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eally included a ‘Special Justice of a District Court’ with a 
‘ Justice’. 

Although Special Judges of Probate and Special Justices 
of District Courts have under the provisions of our laws au- 
thority to exercise the powers of the Judge and the Justice 
of a court respectively when holding court in place of the last 
named judicial officers, there are no general provisions of law 
by implication or otherwise to endow these Special Judges 
and Special Justices with power to exercise the functions of 
such officers. . . . I therefore answer your question in the 
negative. ’ 


While the opinion of the Attorney General has no force of 
law, it is entitled to consideration and respect. 


GENERAL CONSIDERATIONS. 


Our Committee was privileged to attend an executive session 
of the Commission on Judicial Inquiry in company with represen- 
tatives of the Judges’ Association. We expressed our opinion as 
to matters under discussion as well as we could under the cireum- 
stances. Then we awaited with great interest the report of the 
Commission. When it appeared it was evident the Commission 
was not of one mind except in the feeling that some change was 
desirable but what that change should be produced a difference of 
opinion. There was again renewal of the criticism of private prac- 
tice by the Presiding Justices, of practice in their own courts on 
the civil side by Special Justices and a suggestion of the benefits 
which might accrue if there were some method of assigning Jus- 
tices for service in other than their own courts. There was recog- 
nition, even if feeble, of the inadequate salaries now received by 
Justices and Special Justices with suggestions for larger use of the 
latter and some new method of compensation. Subsequent attempts 
in the legislature to prohibit Special Justices from practising in 
their own courts were defeated by very narrow margins. It is 
manifest that in spite of the varying opinions throughout the state 
there is a strong sentiment against this practice. We have several 
times expressed our own judgment that the attempt to prohibit 
such practice is sound in principle, but any general prohibition 
would be at the present time unfair and greatly disturbing. The 
truth of the matter is that our District Court System is the growth 
of many years. That growth has been predicated upon certain 
usages or accepted ideas. No radical change ean be effeeted in 
any one or more of the important particulars without consequent 
dislocation. For instance if we accept the idea that the position 
of Presiding Justice of the larger courts should be one of fulltime 
service, this acceptance must presuppose an adjustment in salary 
which will adequately compensate for the sacrifice thus entailed 
and assure competent officials. If we accept the idea that Special 
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Justices should be barred from practice on the civil side in their 
own courts, this acceptance presupposes a large reduction in num- 
bers and a greater use with some more adequate method of com- 
pensation. If we accept the idea of assignment for service in other 
than their own courts, this acceptance presupposes some central 
control and such control must necessarily be in more than one per- 
son, for no one individual could possibly function over seventy-two 
separate courts. If we accept the idea of a larger use of the District 
Courts to lighten the present load of the Superior Court, and to 
lessen the cost to the citizens of our judicial system, this acceptance 
presupposes larger and widened jurisdiction, changes in venue and 
weaning of the bar and public from the jury idea and compensation 
for the other advantages now thought to exist in our present sys- 
tem. 

It is thus clear that piece-meal change cannot be effected with 
any fair or satisfactory results. The whole system must be reor- 
ganized and each major change integrated with the others. In the 
meantime the work of the District Courts seems to reflect general 
confidence whatever specific criticism there may be against indi- 
viduals. Certainly the volume of business does not reflect a lack 
of confidence. However, we do not mean to imply that no changes 
should be made but we do hold a firm conviction that no major 
change can or should be made without balancing adjustments. All 
kinds of suggestions have come from committees and commissions 
representing laymen and lawyers, many of which seem to us not to 
be based upon adequate and intimate knowledge. While we recog- 
nize the principle which makes the judicial and legislative branches 
of our government independent, it may not be inappropriate for the 
judges themselves through the Justices’ Association to develop a 
plan for necessary adjustments and for submission to the legislature 
through appropriate channels. To any such effort we pledge our 
cordial assistance. Surely the valuable knowledge possessed by this 
association and by our committee should help to formulate some 
adequate plan without our being subjected to the criticism of serv- 
ing selfish interests or of ignorance of our own failings. 


PuHi.ip S. PARKER, 
NATHANIEL N. JONES, 
CHARLES L. HrssBarp. 
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THE EARLY HISTORY OF THE SITE OF THE BOSTON 
COURT HOUSE. 

In view of the plans now being earried out for an addition to 
the Boston Court House in Pemberton Square, the bar may be in- 
terested in the early history of the location. 

In the eighteenth century, it was the site of the Vassal House, 
which was purchased in 1803 by Mr. Gardiner Greene, who married 
a daughter of the artist Copley,—the favorite sister of John Single- 
ton Copley, who was born in Boston during the Revolutionary era 
and who became an English Solicitor General, Attorney General, 
Master of the Rolls, Chief Baron of the Exchequer and Lord Chan- 
cellor with the title of Lord Lyndhurst. 

In a volume entitled, ‘‘John Singleton Copley,’’ published in 
1882, written by his niece, Mrs. Amory, who spent her childhood 
on the place, she describes it as follows: 


‘‘It was a fine, old-fashioned house, with extensive 
grounds and gardens, and was occupied by a great variety 
of owners: among others, Mrs. Hawley, a sister of the 
notorious Wilkes, who, by some inexplicable fate, drifted to 
America; and in the Revolutionary War by Lord Percy, who, 
with his regiment, was stationed in Boston in 1775. 

‘‘The simplicity of family life in Boston half a century 
ago can hardly be realized by an American of the present 
day ; nor can I describe how the old world presented itself to 
my youthful imagination. As I stood on the summit crowning 
the gardens of the old Vassal House, purchased by my father 
in 1803, the site of which is now oceupied by Pemberton 
Square; a glorious view presented itself: the house and 
grounds diminishing to a miniature scale; the town below; 
the neighboring gardens, which surrounded and enhanced the 
beauty of the view of the country beyond, with all its chang- 
ing hues and scenes; the harbor and its islands, with the 
expanse of water, and the glittering sails in every direction 
ready to be spread to the breeze. 

‘*Here we often stood in the early spring, when one mass 
of blossom and tender green contrasted its repose and color 
with the busy streets below.’’ (pp. 352-353). 


The later history of Pemberton Hill appears in the following: 
EXTRACTS FRoM THE Lire or Asa G. SHELDON 
— WILMINGTON-FARMER (pp. 171-180): 


‘*In the spring of 1835, I received a letter from Jackson, desir- 
ing me to come to Boston, stating that he had a week’s work for 
me to do. When there he informed me that he wished me to ascer- 
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tain what it would cost to move Pemberton Hill into salt water, 
north side of Causeway street. After probing the hill in several 
places, and walking over the ground as fast as an ox team would 
walk—to ascertain how many times they could go in a day, the 
result of my investigations was that it could be dune for 25 cents 
per yard.”’?... 

‘‘Coming home I met Charles Carter, Esq., in Woburn. 

We looked at the work jointly, and agreed to take it at 28 cents per 
yard. I then commenced work on the hill, it being May 5, 1835. 

** As the work was a novel job, many spectators were attracted 
to the scene operations. They were of all grades, from highest to 
the lowest, among them many country teamsters, whip in hand— 
To hear the observations, I, one day, aseended with the throng on 
the back side of the hill, in my usual disguise, and took my stand 
by the smartest looking man in the foremost rank, which was then 
several courses deep, when he thus addressed me—‘‘ This is a tre- 
mendous piece of work’’. ‘‘It looks to me to be so’’, I answered. 
‘*T understand that the man who has taken this job has agreed to 
do it in six months, do you know if it is so?’’ ‘‘T understand he 
has’’ was my answer. ‘‘Then he is a fool, let him be who he will. 
He can’t do it in three years, if he employs all the men and teams 
he ean work on it’’. 

‘*TIn this connection it may not be uninteresting to give a deserip- 
tion of Pemberton Hill. The whole area, including streets adjoin- 
ing, was upwards of four acres, and it made in the water eight 
acres, fourteen feet deep. Depth of hill, from the highest point, 
was sixty-five feet and ten inches. This was the point where Gard- 
ner Green’s greenhouse stood—six dwelling houses and other out 
buildings, besides immense shrubbery, together with several Eng- 
lish elms, that were carried to the Navy Yard, were sold from the 
ground. One gingo tree, an exotic, and I expect the only tree of 
the kind in this country. I was offered $300 to move and warrant 
to live one year. I thought at that time, that it contained about 
two feet of cord wood, and it being in the month of June, I dared 
not undertake it. However, it was moved, and now stands on the 
Common, near the State House and is thriving. 

‘‘These buildings had been the residences of distinguished 
gentlemen—Gardner Green—Dr. Lloyd, and Gov. Phillips. There 
were two other beautiful brick buildings on Somerset street, sold 
and torn down, whose owners I never knew. 

‘*T will now note a few things by me deemed curiosities. The 
Dr. Lloyd house stood on the lowest ground of any, with a well 
thirty feet deep and not a drop of water in it. The Gardner Green 
well stood a few rods from it, on a little higher ground. The top 
ot the water in this well was thirty-five feet higher than the base 
of the ground at the cut near the well. When working very near 
the water gushed out and formed a brook that ran down to Han- 
over street. As we watered our cattle from it, the stream would 
stop running in the day, but fill up and run again {n the night. 
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‘*Opposite the head of Court street, about five feet from the sur- 
face, we struck a flat stone—on turning it, a well thirty feet deep 
was discovered. On listening, running water could be distinctly 
heard. We ascertained that it came in fifteen feet from the top 
and run directly out at the bottom. Our grading was five feet be- 
low the flat stone. We filled up with clay, the water still running, 
puddled it in so compactly that in one night the well was filled to 
overflowing. The next day it was filled to the top, that kept the 
water down. This place is now called Pemberton Square. Near 
the centre of the green enclosed by the Square, after taking off 
about fifty-five feet of solid gravel, a heavy load of gravel passing, 
suddenly all four of the wheels dropped to the hub. The gravel 
was quickly shovelled out of the wagon, when on procuring an iron 
rod, the mud was found to be common marsh mud, fifteen feet deep 
of an oval form, and entirely covered with gravel. This must have 
been done by some convulsion in nature. At Jackson’s suggestion 
we excavated the mud six feet in depth and filled with gravel. 

‘‘When at the Phillips place, we found an iron door in the 
cellar, that led to an arch about twelve feet wide on the base, 
fifty feet long, and nine feet high. I remember well measuring it, 
and found plenty of room for sixteen large oxen, and space to 
feed them; but fearing they would not do as well in this sub- 
terranean cell, as in a barn, did not put it to that purpose. This 
arch was made of brick, sixteen inches in thickness, so firmly 
cemented that much labor was required to prepare it for loading 
into our carts. Too true it is, one man builds and another demol- 
ishes. Of the original design of this subterranean arch, I leave 
my readers to judge for themselves, as I do for myself. It occurs 
to my mind, that rich men do not always comply with the letter 
of the law, especially when they have a convenient place in which 
to secrete smuggled goods. 

‘‘From the cellar of one of the brick houses, an iron door 
opened into a sepulechre or tomb, from which, I think. fifteen 
coffins, large and small, were taken the night before we had leave 
to occupy it. This information was received from Mr. Hersey, a 
man in city employ, who helped convey them to another tomb. 
On the outside, on the tomb, were beautiful cultivated flowers. How- 
ever others may think on the subject, it is quite ungenial to the 
feelings of the writer to have dear, departed friends lying under a 
dwelling house or so immediately connected with it. The most 
proper place to lay the dead for their last resting place is in the 
common burying-ground.’’ 

The Charles Carter mentioned in the preceding was not con- 
cerned in the work with Sheldon, for, although he desired either to 
join in a contract with him to do the work or to take the entire 
job and hire Sheldon, neither of these projects was successful, but 
Jackson (Patrick T. of Boston) finally took charge of the work and 
agreed with Sheldon to pay him one-half of the profit, but to stand 
his own risk of loss. The estimated profit was $2,700, of which 
Mr. Jackson retained but $1,000, giving Sheldon $1,700. 
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: REPORT OF 
4 THE VOLUNTARY DEFENDERS COMMITTEE. 
Z, 8 BEACON STREET, 
0 BOSTON, MASSACHUSETTS. 
1e 
ir Organized in order to provide counsel for 
ff indigent and worthy persons accused of crime. 
g, PRBS 
el EXECUTIVE COMMITTZE. 
on LaRue Brown, Chairman Leopold M, Goulston 
: Daniel J. Lyne, Treasurer Samuel Vaughan 
? Raynor M. Gardiner Jacob J. Kaplan 
ve Herbert C. Parsons 
on 
COUNSEL FOR THE COMMITTEE. 
he Wilbur G. Hollingsworth 
se, COMMITTEE OF SPONSORS. 
: it, Walter C. Bell Francis G. Goodale Donald W. Moreland 
to Lawrence G. Brooks F. S. Goodwin Daniel Needham 
Bartholomew A. Brickley Francis C. Gray Joseph F. O’Connell 
ub- Harvey H. Bundy Roland Gray Rev. Phillips E. Osgood 
‘his George D. Burrage Judson Hannigan Charles F. Rowley 
lv Rev. Spence Burton Mrs. Robert F. Herrick Henry L. Shattuck 
mty Robert T. Bushnell Arthur D. Hill Rt. Rev. Henry K. Sherrill 
ling Albert P. Carter John B. Hopkins Reginald Heber Smith 
nol- Allison G. Catheron Kenneth D. Johnson tev. Philemon F. Sturges 
Francis G. Curtis Rey. A. L. Kinsolving Michael H. Sullivan 
ave George B. Dabney Rev. Frederic C. Lawrence Hayward Tamkin 
ours John F. Daly Laurence M. Lombard Bentley W. Warren 
: Rev. Ernest J. Dennen Theodore A. Lothrop Raymond S. Wilkins 
tter Herbert B. Ehrmann Ruben L. Lurie Mrs. Gertrude L. Winslow 
hich Richard C. Evarts John J. Mahoney Alexander Whiteside 
Alfred L. Fish Charles C. McCarthy 
1 Dr. Sheldon Glueck Rev. Fred Hamilton Miller 
oor 
teen When a poor man stands accused of crime, he presents a problem for 
ane which society has as yet found no adequate solution. If guilty, he should 
ea be punished. If innocent, he should be acquitted. In any case, he must 
oy, a be tried and his right to a fair trial and to a fair presentation of his 
omb. defense should be guaranteed. Legal Aid Societies, which have been so 
low- conspicuously successful in ameliorating the corresponding problem on 
. the the civil side, ordinarily do not undertake criminal work. This is the fact 
; in Boston. : 
ler a Thus far, the only expedient which has been suggested for meeting the 
most problem of the unfortunate poor when accused (sometimes wrongfully) 
1 the of a crime is that of a public or voluntary defender. In the summer of 
1935, believing that the expedient of a defender, which has been tried 
with success in a number of cities in this country—among others, New 
con- York and Los Angeles—ought to be tried in Boston, the present members 
er to of the Voluntary Defenders Committee undertook the sponsorship of such 
ntire a defender in Boston in an experimental way. The selection of cases has 
| but been determined by the apparent worthiness and need for help of the appli- 
" onl cant and has in general followed the principles adopted in civil matters 
an by the Boston Legal Aid Society. The Committee will not represent any- 
stand one who can afford to employ private counsel nor will it defend the 
which habitual criminal. 
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While the experiment is still new and while not enough time has 
elapsed for it to prove itself, we believe that a voluntary or a public 
defender is absolutely indispensable to the proper administration of crimi- 
nal justice. Even among lawyers it is not generally realized that Massa- 
chusetts is one of the very few remaining states which do not provide a 
man without funds, who is accused of crime, with a lawyer, except in cases 
of first degree murder. Nor is it generally realized that a poverty stricken 
defendant receives no assistance from the Court in summoning necessary 
witnesses in his behalf whereas the Commonwealth has unlimited power 
to summon anyone who might be helpful to the case of the Government. 

At the Annual Meeting of the American Bar Association, in Los 
Angeles last year, Mayer C. Goldman of the New York Bar, who is per- 
haps the foremost authority in the country on this subject, said: 

“Out of the insistent public demand for a ‘square deal’ in the 
criminal courts there were created Public Defenders for the poor. 
Their efficiency and economy, notably in Los Angeles, San Fran- 
cisco, Oakland, Chicago, Omaha, Minneapolis, Columbus and 
throughout Connecticut, is no longer debatable.” 


At the Meeting of the Council of the Bar Association of the City of 
Boston held on June 5th, 1936, the following resolution was unanimously 
adopted: 

VOTED: That the Council of the Bar Association of the City of 
Boston, after study of the work which has been done during the 
past year by the Voluntary Defenders Committee, endorses it as a 
worthy experiment and commends it to the bar and to the public 
as deserving their support. 


STATISTICAL DATA. 
June 1, 1935 to June 1, 1936. 

During its first year of operation, the Voluntary Defenders Committee 
received 151 acceptable cases and appeared in court in behalf of defend- 
ants 82 times. 

The average age of clients was 27% years. In over 50% of the 
cases, however, the client was less than 25 years old and in approximately 
35% of the cases, was under the age of 21. 

69% of the applicants were unemployed and 11% were working on 
welfare or on relief projects. The remaining 20% were working for 
private concerns and making an average weekly wage of $12.55. 

In 89% of the cases the applicant, for some reason or other, had left 
school before the third year of High School. Of the total number of cases, 
67% received less than a grammar school education while 14% received 
no schooling of any kind. 


FINANCIAL STATEMENT. 





CINE HNN oo occ ccc scrcdarwaddeuwebeasecces $2,551.07 
Expenses: 

Te Ry rete an rn a rR oer ene rae $1,355.00 
tee a lari aad bic a wl brat. ae eee we 270.79 
NG SUE i 65 ote aicvaseascdesacnaa 127.22 
Furniture, stationery and supplies........... 84.56 
Incidentals (Witness fees, etc.) ............. 32.42 
IN oe Gia ideas, hark ual 5 a iele wie ark ne Ape eee 106.98 

——-__ 1,976.97 

ee a nat near renner ar eo $574.10 


The Committee hopes to operate the coming year on the modest budget 
of $3,500.00. If this relatively small sum is to be raised, it must be by 
voluntary contributions from people who believe that the Committee is 
performing an essential and hitherto neglected social service. Contribu- 
tions may be sent to Daniel J. Lyne, Treasurer, 75 Federal Street, Boston. 
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A PROTEST AGAINST TWO INITIATIVE PETITIONS FOR 
CONSTITUTIONAL AMENDMENTS AS TO TAXES AND 
TWO QUESTIONS FOR ADVISORY OPINIONS. 


Two initiative petitions have been filed with the Secretary of the 
Commonwealth. The first is as follows: 


“AN INITIATIVE PETITION. 


‘““PURSUANT TO ARTICLE XLVIII OF THE AMENDMENTS TO THE 
CONSTITUTION OF THE COMMONWEALTH. 


“For an initiative amendment to the Constitution restricting the use 
of the proceeds of certain revenues derived from motor vehicle regis- 
tration fees, licenses and gasoline excise taxes, excluding only a motor 
vehicle excise tax. 


“DESCRIPTION OF PROPOSED AMENDMENT TO THE CONSTITUTION. 


“This proposed amendment to the Constitution of the Commonwealth 
provides: that, with the exception of money derived from a motor vehicle 
excise tax for the privilege of using the highways, the net proceeds of 
all gasoline excise taxes and all motor vehicle fuel, motor vehicle and 
trailer registration fees, licenses, duties, excises and similar taxes shall 
be expended only for highway purposes, including policing, under the 
direction of the state department which has jurisdiction over state high- 
ways, except when jurisdiction thereof is given to some other depart- 
ment, and for the payment of interest, sinking fund and serial payments 
on loans and obligations for the payment of which such proceeds were 
obligated before January 1, 1937.” 


The Boston Herald of December 2 reports that 50,000 signatures 
have been filed with this petition. 


The second petition is: 


“FoR AN AMENDMENT TO THE CONSTITUTION PROVIDING FOR A TAX 
LIMITATION ON REAL ESTATE. 


“DESCRIPTION OF PROPOSED AMENDMENT TO THE CONSTITUTION. 


“The proposed measure amends the Constitution of the Common- 
wealth, by adding to it an article which provides that real estate, which 
shall include all land, buildings and other things erected on or affixed 
to land within the Commonwealth, shall not in any year be taxed in an 
amount greater than two and one-half per cent of the fair cash value 
thereof.” 

The Herald reports that 30,000 signatures have been filed with this 
petition. 

We protest against these proposals as indefensible in principle be- 
cause they are attempts to throttle the legislature in the use of tax 
money to an unwise and unwarrantable extent. 

But aside from the question of policy, we submit that an important 
question of law is raised by the first plan which should be submitted to 
the justices of the Supreme Judicial Court with a request for an advisory 
opinion before either house of the legislature considers the proposal. 
The 48th Amendment provides in II, Section 2, that “no measure that 
makes a specific appropriation of money from the treasury of the Com- 
monwealth shall be proposed by an initiative petition.” A proposal that 
“the net proceeds of gasoline excise taxes, ete. . . . shall be expended 
only for highway purposes” seems to be “a specific appropriation of 
money” within the excluding clause of the Constitution. If this is so the 
initiative petition has no legal force and is not before the legislature for 
action. This question should be answered by the justices before the legis- 
lature spends its time considering the arguments for or against the plan. 
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_The second proposal also seems to raise a constitutional question 
calling for an advisory opinion of the justices. The forty-eighth amend- 
ment IT, § 2, { 4, provides that: 


“No part of the constitution specifically excluding any matter 
from the operation of the popular initiative and referendum shall 
be the subject of an initiative petition; nor shall this section be the 
subject of such petition.” 


Paragraph 1 of “this section” (§ 2) provides that 

“If a law approved by the people is not repealed, the General 
Court shall raise by taxation or otherwise and shall appropriate such 
money as may be necessary to carry such law into effect.” 


There is no limitation on the taxing power which the General Court 
is thus directed to use, except the previously existing provisions of the 
constitution in Chap. I, $1, art. 4, which authorizes the legislature “to 
impose and levy proportional and reasonable assessments, rates and taxes 


upon all ... estates ... and also to impose and levy reasonable duties 
and excises ... for the public service in the necessary defense and sup- 
port of the government ... and the protection and preservation of the 


subjects thereof”’. 

The proposal to ham-string the legislature in providing for the public 
service in the defense and support of the government and the protection 
and preservation of the people by an arbitrary limit of 242% on real 
estate seems to be a limitation of the mandatory direction in the first 
paragraph of section 2 already quoted, and as that direction is part of 
said section 2, any limitation of the legislative power to carry out that 
direction seems specifically excluded from the initiative. If this is so, 
the opinion of the Justices should be obtained before this amendment is 
considered by the legislature. 

We believe both initiative petitions are unconstitutional and void. 
The signature machinery of the initiative is the highest-powered car on 
the roads of government. The Constitutional Convention of 1917 and 
the people who ratified the 48th amendment wisely provided reasonable 
brakes for this car, in the form of the excluding clauses, referred to 
above, to prevent the Commonwealth from being crippled by petition- 
signers who do not realize the effect of their proposals. If these two 
petitions could be forced to a popular vote on the ballot, then there is no 
reason why real estate owners should not petition that faxes on real 
estate should be used only for water, sewer or other purposes connected 
with real estate. Also, automobilists or other groups could petition that 
there should be a specific limit to excise taxes on their particular inter- 
ests and the legislature might be tied up with all sorts of contradictory 
and conflicting restrictions to the point of absurdity. 


F1Tz-HENRY SMITH, JR. 
FRANK W. GRINNELL. 
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THIRD REPORT OF THE FEDERAL RULES COMMITTEE 
FOR THE DISTRICT OF MASSACHUSETTS 
SUBMITTED TO THE ADVISORY COMMITTEB ON RULES FOR THE 
FEDERAL COURTS APPOINTED BY THE SUPREME COURT 
OF THE UNITED STATES 
The first report of this Committee will be found in Mass. Law Quar- 
terly for August, 1935, p. 14; the second report in the Quarterly for 
April, 1936, p. 25. 

The committee after discussing the preliminary draft of the rules 
prepared by the Advisory Committee submits the following comments 
and suggestions: 


CoMMENCING Suit 


The committee is unanimously in favor of the second suggested 
rule (Rule 6 (b)) with respect to commencing suit. We think it 
imperative that the pleadings, claims and orders in a case be a matter 
of record, readily available and open to inspection. 

The committee is of the opinion that the original process should 
be served by the marshal, or his deputies, and that, except as may 
otherwise be ordered by the Court, orders and copies of pleadings, 
ete. subsequent to the summons and complaint be served as informally 
as possible, preferably by mail. 

Since Rule 4 (c) seems to require the service of both the sum- 
mons and complaint it is possible in a case with several defendants 
that many copies of the complaint will be necessary. We think the 
plaintiff should not be put to the expense of paying for copies to be 
prepared by the marshal or the clerk but should have the right to 
furnish office copies. In many cases the complaint is voluminous and 
there are copies of long documents attached, and in some cases many 
of the defendants would not be interested in having these. It would 
seem sufficient if provision were made that a copy of the complaint 
should be furnished to any defendant or his counsel on request. Per- 
haps this can be done under the rules as they now stand but clarifica- 
tion would be desirable. 


Firing PLEADING IN NATURE OF DEMURRER 


As the committee reads Rule 16 (c), a pleading in the nature 
of a demurrer must be set forth in the answer. Thus even in cases 
where the defendant wishes to contend that the complaint states no 
cause of action, he must nevertheless answer all of its allegations. 
We feel very strongly that this should not be required, and that the 
present practice of allowing the filing of a motion to dismiss or some- 
thing of that kind in order to test the underlying questions of law 
should be allowed as a preliminary matter. A member of the committee 
who is a member of the patent bar informs us that he has known the 
preparation of an answer in a patent case to result in an expense of 
$100,000 and that a heavy expense is not uncommon. All experienced 
lawyers have known of cases in which a demurrer by whatever name 
it is called, as the idea will survive all names, is a most direct and 
convenient method of procedure in the interest of simplified justice. 
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WHEN TO FILE ANSWER AFTER PLEA TO JURISDICTION 


Rule 16 (b) provides that objections to venue, jurisdiction and 
the like shall be made by motion “before answer.” The committee is 
in doubt whether the defendant must also answer within the prescribed 
time or whether he can wait till the motion is disposed of. It seems 
to us he should be allowed to wait and that the rule should leave no 
uncertainty with respect to this. 


FINDINGS oF Fact spy THE Court 


The committee is of the opinion that findings of fact and con- 
clusions of law are desirable when an appeal is to be taken, yet a 
great burden will be placed on the district judges if this has to be done 
as a matter of course in every case (including the granting or refusing 
of interlocutory injunctions) as is now provided by Rule 68. Would 
it not be better to provide that such findings and conclusions need be 
made only in the event they are requested by one of the parties within 
a specified time after the decision is rendered? See for example Mass. 
G. I. e. 214, sec. 23. 


REporT OR CERTIFICATION OF CERTAIN INTERLOCUTORY MATTERS 


While appeals in interlocutory matters should not be common, 
yet the committee feels that some suitable provision for reporting a 
ease, as suggested in our first report, should be made whereby the court 
of appeals can pass on the correctness of certain rulings by the 
District Court touching these matters when they are of substantial 
importance and would be likely to dispose of the entire case. As it is 
now a demurrer or its equivalent can get before the Circuit Court of 
Appeals only if it is sustained. We have known of cases in which a 
demurrer has been overruled resulting in a trial on the merits of 
some length although the Circuit Court of Appeals has held, when 
the case finally got there that the demurrer should have been 
sustained. The same thing has happened in state practice and is not 
in the interest of justice. This situation is not necessarily confined to 
cases involving a demurrer, it might well arise in many of the other 
motions permitted by Rule 16, as for example, in the overruling of a 
motion in the nature of a plea in abatement or a plea to the jurisdic- 
tion of the court. No doubt provisions could be inserted in the rule 
guarding against abuse but we see no reason to expect abuse. 


We have alluded to this in our first report and renew the sugges- 
tion as we feel it is a matter of considerable importance in the interest 
of simplified and just procedure. 


It may be noted that in 1926 Congress passed an act to permit 
an appeal from an interlocutory decree in admiralty to avoid the 
delay and expense of ‘first determining the amount of the damages in 
cases where there is a serious question as to liability. Act of April 3, 
1926; 44 Stat. 233: 28 U. S. Code Anno. Sec. 227 (1935 Cumulative 
Supplement page 53.) 
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Scope or ApreaL IN Jury WAIveED CasEs 
The committee, is very much in favor of the provisions of Rule 68 
which provide that the findings in all non-jury cases shall have the 
same effect as that heretofore given to the findings in equity. The 
existing appeal practice in jury waived cases is highly unsatisfactory. 
It would work havoc if applied to patent cases and to difficult equity 
cases. It is based on the obvious fiction that even the ablest trial 
judge’s finding never needs to be reviewed. Such a fiction violates 
common sense. An appellate court, of course, will always be slow to 
reverse a judge who has heard the evidence. But the experience of the 
bar as well as of the bench shows that there are cases in which a trial 
judge’s findings should be reviewed, and a just system of procedure 
should keep open the opportunity for such review. A uniform system 
governing both law and equity cases in this respect, is desirable, pro- 

vided the rule in equity is adopted as the uniform rule. 


PHYSICAL AND MENTAL EXAMINATION 

The second part of Rule 39 seems to be somewhat one-sided. As 
it stands a defendant may move for a physical examination and pay 
for a report which his opponent is entitled to copy free of charge, yet 
the plaintiff is not required to supply the defendant with a copy of 
any physician’s report which he may have. Should not a party seeking 
a copy of a report get one only if he supplies his adversary with a copy 
of such reports as he may have. This fair practice of swapping infor- 
mation is followed in patent practice in certain matters. It seems to 
us reasonable and just. 


RvuLE 74 
ELIMINATION OF NARRATIVE RECORD 

The committee unanimously approves of the elimination of the 
requirement of a narrative record on appeal and views the matter as 
of great importance. It has been the experience of members of this 
committee that a tremendous amount of time of counsel has been con- 
sumed in reducing the record to narrative form, and often the net 
result is not to expedite a reading of the record. The requirement of 
reduction to narrative form in a case of any length inevitably results 
in delay, often of many months, in getting the record in form for 
appeal. The committee feels that the present requirement in prac- 
tice imposes a very severe burden and expense upon the parties. If 
the parties desire to reduce the record to narrative form or eliminate 
parts of it, this, of course, should be permitted. 


EXHIBITS ON APPEAL 
It is felt that some provision ought to be made permitting the 
sending up of original exhibits to the Court of Appeals without the 
necessity of having them printed or typed into the record. 
A member of the patent bar on the committee pointed out that 
in patent cases the printing exhibits is apt to be very expensive and 
not infrequently the exhibits are not as satisfactory in their copied 
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form as they would be in their original form and therefore do not 
assist the court as much in administering justice. 


PROCEDURE WHERE EQUITABLE DEFENSES ARE RAISED 

Lines 26-29 inclusive of proposed Rule 46 provide that where 
there are issues to be tried by the jury and others by the court, the 
court may determine the sequence in which the issues will be tried. 
Unless this rule is designed to put an end to the well established prac- 
tice in the federal courts based upon the decision of the Supreme 
Court of the United States in Liberty Oil Company v. Condon Na- 
tional Bank, 260 U. S. 235, it is hard to see what office it can serve. 

The Liberty Oil case established the practice in dealing with 
equitable defenses pleaded in law actions under Section 274B of the 
Judicial Code. By that case it was established that where an equitable 
defense was interposed that issue was to be tried in equity before any 
trial of the action at law and that the action at law was to be tried, 
if at all, only after the equitable defense was disposed of. The court 
held that Congress did not by Section 274B intend to change the 
substantive procedure with reference to equitable defenses but simply 
permitted their being set up without the necessity of filing an inde- 
pendent bill in equity. The practice in such cases, we think in most 
circuits, and certainly in the first circuit, has been to transfer the case 
to the equity docket, give it a new number and trv it just like any 
other equity case upon the equitable defense in the first instance, and 
there was no douht that the defendant had the right to insist upon 
this procedure. If the proposed rule is adopted he would not have 
that right but the matter would be left to the discretion of the d'strict 
judge. This seems to us undesirable. 

Moreover, the rule would seem to violate the provisions in the 
statute that the rules are not to alter substantive rights of the parties. 
If, as we understand, the right to jury trial is a substantive right, it 
would seem to follow that the right to a trial without a jury is also a 
substantive right. Yet under the proposed rule the practice is changed 
and the right to trial without a jury is altered and the whole matter 
thrown to the discretion of the trial judge. Even though law and 
equity be unified by the rules we do not believe it was intended to do 
away with well settled procedure such as this. The proposed rule may 
well result in a diversity of practice among the several districts. This 
is a matter upon which, we submit, there should be uniformity. 


DISCOVERY 
(See draft rules 31-41) 


The committee believes that the proposals for oral examination 
and discovery of documents in advance of trial under these rules 
are altogether too broad because of their opportunities for abuse. 
That the present lack of opportunity for discovery in cases at 
law in the Federal Court is unfortunate and should be remedied is 
pointed out in our first report, but unrestricted examination of parties 
in advance of trial even before a master—however it may appear in 
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theory—would, in practice, in our opinion, put a heavy burden of time 
and expense on litigants. The fact that many groundless suits are 
brought and will continue to be brought, and that new statutes, both 
state and federal, are continually creating opportunities for more such 
suits, suggests the possibilities of abuse on one side and there seem 
to be equal opportunities for abuse by defendants in intérrogating 
plaintiffs. In spite of the experience in some jurisdictions, the commit- 
tee is unconvinced of the effectiveness of any methods yet suggested 
for guarding against abuse of such procedure in the litigious com- 
munities with which they are familiar. 

Some better method of discovery in the Federal Courts is, of 
course, desirable and we so stated in both of our previous reports. As 
explained in our second report (Mass. Law Quart. for April 1936) we 
think that permitted by the present equity rules, if broadened suffici- 
ently to permit interrogation to the same extent as would be permis- 
sible in court, would be more advisable. There are doubtless cases 
where the method of discovery in the proposed rule would be advan- 
tageous but the burden and inconvenience and opportunities for abuse 
which would result in many cases would seem to us to outweigh the 
advantages, 


Rute 18. CoUuNTERCLAIM AND Cross CLAIM 


This rule provides that the answer must state as a counterclaim 
any claim “which arises out of the transaction that is the subject- 
matter of the action” provided the court has jurisdiction and can, if 
third parties are needed, acquire jurisdiction of such parties. If the 
action proceeds to judgment without such claim being set up, the claim 
shall be barred. 

We have serious doubts as to the wisdom of the compulsory re- 
quirement that such a claim should be set up in the answer or be 
barred. There may be special circumstances in which such a result 
ought not to take place. The purpose of settling matters in one 
proceeding is a good one, but if a permissive rule hitherto applicable 
to counterclaims is not considered strong enough, at least, the court 
should have discretion on motion to allow a defendant not to file a 
counterclaim without risking the barring of the claim. (Cf. discretion 
under draft Rule 19) 

The parties having the greatest interest in the trial of causes are 
the litigants, who are too often forgotten in the framing of rules of 
procedure. 

In view of the many constructive suggestions made at, or since, 
the American Bar Association meeting, we hope that a revised draft 
of the proposed rules will be circulated to the various circuit, or dis- 
trict committees which have been studying the rules, before the final 
draft is submitted to court. 


Respectfully submitted for the Committee, 


JOHN V. SPALDING, 
[October, 1936] Secretary. 
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(The Committee appointed by Hon. Elisha H. Brewster of the 
United States District Court for the District of Massachusetts con- 
sists of Claude R. Branch, Arthur J. Santry, Fitz Henry Smith, Jr., 
J. L. Stackpole, Frank W. Grinnell, Henry B. Cabot, Jr., and John 
V. Spalding.) 


THE NATURE AND FUNCTIONS OF AN APPELLATE 
DIVISION OF A COURT 


The following extract from an opinion of the Appellate Division 
of the Municipal Court of the City of Boston on October 19th, 1936, 
deserves the attention of the profession, as it clearly explains and 
carries out the dominating purpose of Acts of 1912 and of 1922 which 
provided for appellate divisions of the district courts. An understand- 
ing of this purpose is of special importance, not only for the admini- 
stration of the district court system, but in view of the suggestions, 
which are made from time to time and may be made in future, for 
an Appellate Division of the Superior Court to avoid expense to liti- 
gants and relieve the burden of appeals to the Supreme Judicial 
Court. 

While we know of no specific current proposal for such an ap- 
pellate division of the Superior Court, the matter has been frequently 
discussed at the bar and in the Judicial Council during the past ten 
years or more. The suggestion has been made that an intermediate 
appellate court should be created instead of an appellate division, and 
we have heard members of the bar in conversation express the view 
that if an appellate division were created, instead of a separate court, 
judges of the Superior Court assigned to that division would not be 
willing to over-rule their colleagues in the trial court even if they 
disagreed with them. 

While we are not writing about this to advocate an appellate 
division for that court, we think this aspect of the matter should be 
openly discussed in order to clear the air for a better informed discus- 
sion when, as and if, such an appellate plan is revived. 

We do not believe that the judges of the Superior Court are so 
unfit for their offices that they could not, or would not, function 
properly on an appellate division nor do we believe that there is any 
considered opinion of the bar to that effect. It has never been true 
of the Supreme Judicial Court which has frequently reversed its 
single justices. It has never been true of the appellate divisions of 
the District Courts which have functioned so effectively that they are 
referred to by the bar as “reversing tribunals”’—another impression 
which is overdone since reversals judged by the Boston court record 
are only about one to four affirmances. All this, however, is only one 
aspect of the larger advantages of an internal division of a court. The 
creation of too many separate isolated courts has been a great weak- 
ness of our judicial system and should be avoided in future. 

F. W. G. 
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Extract From THE Opinion REFERRED TO 


“The plaintiff argues that the error cannot be corrected because, 
as he says in his brief, the three copies of the report were not filed in 
the time required by the rules. A motion, rather than on allegation 
in the brief, would be the proper way of raising the point. But the 
rule referred to is one of several which set bounds to what the parties 
may as of right demand shall be done. They do not restrict the right 
inherent in the court itself to correct substantial error. The con- 
ception of the appellate division as one part of the municipal court, 
having all the powers of that court as well as those specifically set 
out as a new procedure, rather than as an isolated intermediate tri- 
bunal of limited powers, has been one of slow penetration, but it has 
progressed. In fact, the necessity for legislative sanction would seem, 
so far as the original act of 1912 is concerned, to be limited to the 
substitution of election of jury at the threshold, with removal, for the 
former general appeal and trial de novo, and the creation of a link 
with the supreme judicial court, for legal review. About all else in 
the act the court could have done itself, under its broad power to 
regulate its own business. There is no statute which says that judges 
shall sit singly, or that re-examination of legal questions shall go on 
in only a certain limited way or else be non-existent. In either case, 
it is the municipal court which acts, not the single judge, nor any 
particular panel of judges. 

cf. Benson v. Hall, 197 Mass. 517. 

That is implicit in the word “division”. That division is not a 
court by itself. It has no seal, no process, no officials of its own. The 
attempt to state in terms of jurisdictional power things that are in- 
trinsically only matters of internal machinery has led to much con- 
fused thinking and statement, and the possession of power is not 
measured by the right of parties to compel its exercise. The munici- 
pal court could have vacated this finding at any time before judg- 
ment, if satisfied that without such action substantial injustice would 
result. That such matters are in practice left to a particular judge 
is only a rule of convenience. There is still in the court itself, as a 
court, a residuum of discretionary power which a somewhat extended 
experience has shown us cannot safely be discarded. 

cf. Noyes v. Noyes, 224 Mass. 125, 134. 





NoTE 


For the history of the appellate division system of the district 
courts see Report of Commission on the Inferior Courts of Suffolk 
County, H. 1638 of 1912, Report of the Legislative Committee of the 
Massachusetts Bar Association for 1914, pp. 27-48 and Second Re- 
port of the Judicature Commission H. 1205 of 1921 (reprinted in 


Mass. Law Quarterly for January, 1921) p. 38 and foot note and pp. 
136-140. 
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JUDICIAL NOTICE OF FOREIGN LAW UNDER 
GENERAL LAWS (TER. ED.) C. 233, §70 

An important opinion of the Supreme Judicial Court carrying out 
the purpose of the statute referred to was handed down on October 
28th, 1936, in the case of Walker v. Lloyd, 1936 Advance Sheets pp. 
1939-1942. 

A guest action was brought in Massachusetts by one Massachusetts 
citizen against another for injuries in an accident while they were 
both in a car in Vermont. The court refused to direct a verdict for 
the defendant, who excepted to the refusal. The plaintiff was given 
a verdict for $2,700. 

Extracts From THE OPINION 

The cause of action arose in the State of Vermont and the rights 
of the parties are to be determined by the laws of that State. The laws 
of Vermont do not appear by the record to have been brought to the 
attention of the court below; consequently, in that court, the case was 
decided by the common law of this Commonwealth. Seemann v. Eneiz, 
272 Mass. 189, 194. The attention of this court, however, is directed 
to G. L. (Ter. Ed.) c. 233, §70, which reads: “The courts shall take 
judicial notice of the law of the United States or of any state, ter- 
ritory or dependency thereof or of a foreign country whenever the 
same shall be material.” Seemann vy. Eneiz, 272 Mass. 189, 194. 
Lennon vy. Cohen, 264 Mass. 414, 421. Hanson v. Hanson, 287 Mass. 
154, 157. Bergeron v. Bergeron, 28% Mass. 524, 527. The fact that 
certain pertinent statutes of Vermont were not brought to the atten- 
tion of the trial judge does not preclude this court from considering 
decisions and statutes of that State which are brought to the attention 
of this court. Eastern Offices, Inc. v. P. F. O'Keefe Advertising 
Agency, Inc. 289 Mass. 23, 26. Portland Maine Publishing Co. v. 
Eastern Tractors Co. Inc. 289 Mass. 13, 18, 19..... 

Under the common law of this Commonwealth the jury could have 
found, upon the evidence, that the plaintiff was not a gratuitous guest 
but was riding for the benefit of the defendant in order to furnish the 
defendant the protection of his driver’s license, and therefore was en- 
titled to recover for simple negligence. Semons v. Towns, 285 Mass. 
96,100. The negligence of the defendant, ordinary, “gross or wilful,” 
was not imputable to the plaintiff, Semons v. Towns, 285 Mass. 96. 
100; Round v. Pile, 102, Vt. 324, 328, though he may have been bar- 
red by his own negligence if on the evidence of the jury should find 
he had failed to take reasonable precaution for his own safety. Laffey 
v. Mullen, 275, Mass. 277. Round v. Pike, 102 Vt. 324, 327. Under 
the law of Vermont the plaintiff was not entitled to recover for the 
ordinary negligence of the defendant. We think the exceptions must 
be sustained and the case stand for further hearing. 





NOTE 
For discussion of various other questions relative to judicial notiee 
of foreign law under the statute referred to see Mass. Law Quarterly 
for August 1926 pp. 7-11 and for August 1929 pp. 62-64. 
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THE PAST, PRESENT AND FUTURE OF THE 
COMMON LAW. 


(Printed by the editor with some misgivings. A member of the Publi- 
cation Committee, to whom it was submitted, reacted as follows—“I have 
read the enclosed with interest and amusement. It reads a little hard; 
perhaps owing to the scarcity of punctuation” [a chronic failing of the 
editor] “I ama little doubtful whether other readers would not react in the 
same way.” In the spirit of adventure and with the desire to lighten the 
somewhat serious contents of the QUARTERLY by a little entertainment, if 
possible, the editor has decided to take a chance on printing it for the sake 
of those, if any, who may be amused by it. Perhaps the illustrations and 


footnotes may add some interest. A little improvement in punctuation has 
been attempted.) 


These verses were sired by Indolence out of Finland and Nor- 
way in July and August, 1936, solely for entertainment and partly 
on a small steamer of 1500 tons which was trying to stand on its 
nose from time to time. Accordingly, no apology is made for any 
shifting of the metre. 

It should, perhaps, be stated that these lines were not read at 
the recent conference at the Harvard Law School in August on, 
‘The Future of the Common Law,’’ but, while written in advance 
of that conference, they constitute a more or less accurate report 
of it. 


In James the First’s historic days, 

When the good old Year Books were aging fast, 
’Ere the Selden Society’s studious ways 
Had rescued them from their buried past, 
A strange old man with a stiff backbone* 
Became a prophet of all things legal 

By saying things to the English throne 
Which were not pleasant to persons regal. 
He turned the minds of the Junior bar 

To contemplate a new scheme of things 
And before and after the Civil War 

They went to law with the Stuart kings. 


* Lord Coke, see portrait on next page. 


(Continued on page 59) 
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Chief Justice of the King’s Bench, 1689-1710 


The English nation at last contrived 

To secure the results of this royal wrench 
When Lord Chief Justice Holt arrived 
To set the tone of the English bench.* 


* See Chief Judge Bond’s article on “The Growth of Judicial Ethics,’ 
Law QuARTERLY for May, 1925. 

“Holt was one of those men of originality . initiative who by a sort of reflex seem 
to have been born to meet particular needs; and, if ever a judge might be called dynamic, 
he was one of the very foremost of the kind. To him are traced, perhaps, the beginnings 
of more of our commonplaces of the law than are traced to any "other judge in our legal 
history, and he is commonly credited with having inaugurated the modern judicial attitude, 
or as the phrase now is, judicial ethics. Lord Campbell said of him, that he was, ‘the model 
on which, in England, the judicial character has been formed.’ And Foss, the encyclopaedic 
historian of the judges of old, says, ‘In him may be fixed the commencement of a new era 
of judicial purity and freedom, marked with that . . . exemption from extraneous influ- 
ences which has, with few exceptions, ever since distinguished the bench’.” 


(Continued on page 60) 
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'Twas then that the common law began 
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And whenever it fail 
The Chancellor stretched it more an 
* Lord Nottingham “looked upon equity as_a part of the common 

“a Lord Chancellors’, Vol.  @ 22. 


grounds of it”, Campbell, “Lives of the 
(Continued on page 61) 
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PHILIP YORKE, EARL OF HARDWICKE 


Chief Justice of the King’s Bench, 1733-1737 
Lord Chancellor, 1737-1756 


And, whatever they thought of the politics then* 
Of the “Spider” of old Westminster Hall, 

Lord Hardwicke’s able judicial pen 

Gave the Chancery background for us all, 
While literature to law was yielding 

A magistrate in Henry Fielding; 

A playwright novelist on Bow Street bench 
Relieved the law of a most nauseous stench. 
The “trading justice” there no longer ruled 

By taking bribes that justice might be fooled. 
Both Fieldings, with the aid of Saunders Welch, 








"<€X. 


Parke’s, ‘History of the Court of Chancery”, cf. Campbell’s, “Chancellors” 


(Continued on page 62) 





























HENRY FIELDING 
(The Portrait by Hogarth) 


SIR JOHN FIELDING 


Proceeded London’s gangster rule to squelch 

3y efforts suited to inspire a bard 

And guide Sir Robert Peel and Scotland Yard.* 
They showed law ceased without administration 
And raised the courts in public estimation. 
Thus, by administration, law progressed 

And put in practice that which it professed. 
While character, without which law is naught, 
Became the standard of an English Court. 
Returning now to legal lights in chief— 

The story still stands out in bold relief. 

The erstwhile squabbles of judicial pride— 
’Twixt law and eauity and vice versa 

Which made the lawyers’ “jealous mistress” hide 
Her face in anger and the public curse her— 
Are nothing now but long-forgotten wails; 


* See Jones, “‘Henry Fielding Novelist and Magistrate”; Leslie-Melville, ‘“‘The Life 


and Work of Sir John Fielding’; Cross, ‘The History of Henry Fielding’. 
“There is surely no parallel to the volume of energy which flowed from these young, 
but terribly infirm, reformers.” Leslie-Melville. 


Henry Fielding was made principal justice of the peace for Westminster about 1748 and 
served until 1754 when he died. His blind brother, John, succeeded him and served for 
about 30 years. Sir Robert Peel organized the modern police force of London in 1829. 
Hence the name “bobbies’’. A justice of the peace in 1748 was part commissioner of police 
and part judge. “Tom Jones” was published in 1748 and Henry wrote ‘‘Amelia” while he 
was cleaning out London. 

(Continued on page 64) 
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High Constable of Holborn 
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Justice of the Peace for the Counties of Middlesex, Surrey, and 
Buckingham, and for the City and Liberties of Westminster 


“As long as Themis with impartial hand 

Her blessings shall disperse throughout this land; 
Or lenient statutes, or vindictive law, 

Protect the good, or hold the bad in awe; 

Or Mercy, blending Grace with Justice, shed 

Her milder beams on the delinquent head; 

While Probity and Truth shall be rever’d 

And legal power as much belov’d as fear’d 

So long shall fame to each succeeding day 

Thy virtues witness and thy worth display.” 


n inscription by Sir John Hawkins on a mural monument to 


Saunders Welch.) 
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The Lord High “Chanc’llor’s foot” had found its stride* 

To guide the future growth of laws details— 

And place the squabbling judges side by side. 

And when the royal George the Third arrived, 

Midst many things extremely controversial, 

The imp of legal pro 
Lord Mansfield promptly colonel law commercial. 
The Chancellor’s growing “foot” grew halting then 
In dilatory days of Eldon’s doubt, 

While critic after critic took his pen 

And turned the Court of Chanc’ry inside out** 

To stinging eloquence of Henry Brougham, 

And rather slight reforms of Lyndhurst’s time, 
Which left the fog and the surrounding gloom 

For Dickens and for “Bleak House”—(not in rhyme). 
While under the most caustic Bentham’s sway 

And Howard and Lord Romilly’s minds and hearts 
There came the dawn of a much better day 

For penal justice in its darkest parts. 

The common rules of civil right and wrong, 

While Erskine and the King’s Bench thrashed about, 
Continued somehow muddling along 

By precedent and precedent and doubt; 

And the great lawyers of Victoria’s reign, 

With William Tidd as their most skillful tutor, 

Were trained to plead at common law with pain 

And Baron Parke—judicial co-adjutor. 

While all these things were going on apace 

New England grew as a litigious place, 

Mixed English law with Deuteronomy 

And generated habits of economy, 

And, by a course of steady evolution, 

There came from history our constitution; 

And when we ceased to be a Crown dependency, 
Pound tells us, law displayed a Gallic tendency, 
From which ’twas rescued, to their lasting glory, 

By Nathan Dane, James Kent and Joseph Story. 
When judges think they make the law to-day— 

Let them remember how it came their way, 

The bench and bar, reacting on each other, 

Make real the fiction of the “legal brother”— 

Yet, even so, our law would be stagnation 

Without the public’s constant stimulation. 

Laymen have made as much law as the rest of us 
And sometimes better law—than have the best of us. 





The present common law is in transition 
And, that it may in future reach fruition, 
Bumble’s description must not come to pass; 
Law must not be a self-complacent ass.*** 


F. W. G. 


*In Lord Nottingham’s day equity was described as varying with the length of the 
Chancellor’s foot and he began to correct that impression. 


** See Parke’s, “History of the Court of Chancery” and “The Extraordinary Black 
of 1831-1832 before the Reform Bill; also Atlay’s, “Victorian Chancellors’, Vol. 


“The law supposes that your wife acts under your direction”, said Mr. Brownlow. 
law supposes the at.”". said Mr. Bumble, squeezing his hat emphatically in both 
“the law is a ass’”—Oliver Twist, Chapter LI. 
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Letter from Chairman of Board of Bar Examiners 
Concerning Admission of Attorneys from other States 


To the Editor: 

A little while ago I called your attention to the situation in this State 
with reference to the admission on motion of attorneys from other States. 
It is a matter which, of course, does not concern our Board except as 
individuals, but I think the members of the bar ought to know the facts 
so that they may seek to obtain a stricter rule as to residence if they 
desire. 

Under General Laws, Chapter 221, Section 39 a citizen of the United 
States admitted to the highest court of another State or country may be 
admitted here upon production of satisfactory evidence of character and 
professional qualifications. The rules of the Board of Bar Examiners 
approved by the Court merely add to this requirement a condition that 
no applicant under this section shall be excused from taking a regular law 
examination unless he has been a member of the bar of the highest court 
of his state or country and has been engaged in the actual practice of 
law for three years. You will note therefore that under this statute 
and rule a member of the bar of another State having the specified 
qualifications may be admitted here without becoming a resident of 
Massachusetts. He merely has to certify an intention to practice in 
Massachusetts. The result is that we have a substantial number of 
applications from members of the bar of excellent standing and character 
in nearby States who have no intention of becoming residents of this 
State. They intend to continue their residences and offices in their home 
States and handle matters here whenever occasion arises. Since I have 
been Chairman we have had quite a large number of applicants in this 
situation from Rhode Island and a few from New York and Connecticut, 
with perhaps an occasional one from the other New England States. 
The result is that I think nearly every large law office in Providence has 
upon its force a member of the Massachusetts bar not a resident here. 

An examination of the rules of other States relating to this matter 
shows that in 22 States applicants for admission on motion must be 
residents of the State in which they are applying for admission, and in 7 
other States they must declare their intentions of becoming residents. 
All the New England States except Connecticut and also the State of New 








York require residence. Connecticut requires a declaration of intention 
to become a resident. New York, Maine and Rhode Island require six 
months residence. New Hampshire and Vermont merely bona fide 
residence. Thus we are much more liberal than any of our neighboring 
States and permit a member of the bar of those States to become a member 
of our bar without changing his residence or office although we do not 
receive any such reciprocity in this respect. I am wondering if our bar 
would not be interested in agitating some change. This could be brought 
about of course in view of recent rulings by a rule of the Supreme Judicial 
Court. 

If any such change is advocated I feel it should be restricted to ap- 
plicants for admission on motion. Although many States have this 
requirement, I see no reason for establishing a residence requirement for 
applicants applying for admission for the first time immediately after 
law school graduation. Not a few men come to our law schools from other 
States, particularly in the case of Harvard, not knowing where they will 
locate. Normally while students they do not establish a domicile here. 
Whether they apply for admission here and take our examination depends 
largely I imagine upon whether they obtain an opening in a Massachu- 
setts law office. I see no reason for handicapping them by making them 
establish a technical residence before admission. This is quite a different 
matter from admitting members of the bar of another State without 
examination. If there is any further information which I can furnish 
you, I should be glad to do so. 

Wm. Haro.p Hitcucock, Chairman. 


Admission of Attorneys from Other States 


To the Editor: 

Commenting upon Mr. Hitchcock’s letter with regard to the admission 
to the Massachusetts bar of men practising in other states, I think there 
is every reason for keeping our present liberality and extending it. 

If men of excellent standing and character are fit to advise Massa- 
chusetts clients, why not give the laymen the opportunity to use their 
services? We lawyers are the servants of the public, not members of a 
trade union closed for our profit. If other states allow their laymen only a 
choice restricted to residents, why deprive our laymen of fit advisers? 
What connection has the place where a man votes with his fitness to ad- 
vise? To contend that and to act upon the contention is a narrownational- 
ism, making each of our forty-eight states regard the other forty-seven as 
aliens. 
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And it won’t work. The New York City Bar Association has just re- 
ported that if a Massachusetts lawyer makes a Massachusetts will for a 
Massachusetts sick man in a New York hospital he is a criminal. Who is 
there among the successful men at the Massachusetts bar who has not 
committed the crime of acting as a lawyer in New York City? How could 
he succeed without doing it? 

The remaining question is whether a man thoroughly experienced in 
practice in some other state whose description of himself meets with the 
approval of the Bar Examiners and the Court should be required to take 
the examinations intended for those just out of law school. I doubt if 
most men of 40 now practicing competently at the Massachusetts bar 
could pass those examinations. If that is the case, I don’t see why a com- 
petent man of 40 from outside of the state should be investigated by 
setting him down at the examination desk. 

Does anybody know of any cases in which lawyers admitted upon 
motion have proved to be unworthy? and if so is their percentage one- 
tenth as great as among the examinees? 

RIcHARD W. HALE 


The Comfort of Witnesses in Court 
From the Bar BULLETIN No. 117 for October 1936 


In its Fifth Report (1929), the Judicial Council said on page 24: 

“It is the common practice of our courts for witnesses to stand 
while testifying. Hence the reference to the ‘witness stand’. We 
understand that, in other states, the practice is to provide a witness 
chair as a matter of course. We think our practice should be changed 
and that witnesses should be provided with a chair as a matter of 
course so that they may sit down if they wish to. Being subjected 
to examination and cross-examination is a sufficient ordeal without 
adding physical fatigue. Persons differ greatly in their ability to stand 
still for any length of time without fatigue and while, of course, a 
considerate judge, if his attention is called to it, may ask a witness if 
he or she wishes a chair, many doubtless hesitate to accept the sug- 
gestion for fear of seeming weak or peculiar. It is important that 
witnesses should keep their minds as clear as possible and this is not 
easy if they are tired. In some of our courts the practice has already 
been established of providing chairs for witnesses. We recommend 
that every courtroom in the Commonwealth be provided with witness 
chairs so that witnesses may stand or sit when they please.”’ 








In April 1930, a committee of the London Chamber of Commerce 
made an elaborate report regarding the expense of litigation in the 
British courts. In the course of the report the committee said: 


“There is also a point which we think with advantage could be 
improved. Witnesses have to stand in the witness box often for hours, 
sometimes for days. This is very fatiguing to them and is an attitude 
in which most of them are not accustomed to speak. Moreover the 
witness boxes are elevated and cases of giddiness among witnesses 
have been known which leads to confusion in their evidence. In 
America the witnesses always sit in the chair. They also do in 
Arbitrations in England. We would recommend that instead of the 
witness box there should be a chair in which the witness or party 
giving evidence could sit. In fact if the surroundings for parties and 
witnesses could be made less uncomfortable it would assist in removing 
some of the prejudice against going to Court.” 


In the following year, on July 30, 1931, the Committee of the London 
Chamber of Commerce issued a memorandum on the reports of the 
General Council of the Bar and the Law Society with regard to the original 
report of the London Chamber of Commerce Committee. In the course 
of its second report the London Chamber of Commerce Committee made 
the following observations: 


‘“‘We are glad to see that the Council approves of witnesses giving 
their evidence sitting. It always seemed to us to be a barbarous 
custom to force a witness, who is usually a person not accustomed to 
speak standing, to do so. It may perhaps be that this point appeals 
more to the Chamber than to the professional bodies. The Chamber 
speaks from the point of view of that body of the public which pro- 
vides the litigants and witnesses.”’ 

In the report of the Committee on Judicial Procedure of the Boston 
Chamber of Commerce made in January 1935, is the following recom- 
mendation: 


‘Also for public convenience we recommend that each courtroom 
in the Commonwealth be provided with witness chairs so that wit- 
nesses may stand or sit in giving evidence.” 


See also “‘Judges and Law Reform”’ by Sam Bass Warner and Henry 
B. Cabot, page 218. 

There would seem to be a wealth of philosophy in the London Com- 
mittee’s observation: ‘‘In fact if the surroundings for parties and witnesses 
could be made less uncomfortable it would assist in removing some of the 
prejudice against going to Court.” 
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SUMMARY JUDGMENT — “DEBT OR LIQUIDATED 
DEMAND” — NATURE OF AFFIDAVIT OF DEFENCE 








ADVANCE SHEETS 





OPINIONS OF THE SUPREME JUDICIAL COURT 


Published under authority of Chapter 402 of Acts of 1935 





Wricatr & Potrer Printinc Company, 32 Denne Street, Boston 





THE Norwoop Morris PLan Company vs. WILLIAM T. 
McCarty, executor. 


Middlesex. Argued December 4, 30, 1935. — Opinion filed November 6, 
1936. 


Present: Ruaa, C.J., Crospy, Prerce, Donanve, & Qua, JJ. 


Practice, Civil, Motion for immediate entry of judgment. Words, “Debt,” 
“Liquidated demand.” 


Exceptions, saved by the defendant in an action of contract in the 
Superior Court, where a motion by the plaintiff for immediate entry of 


judgment was allowed by Morton, J., and the defendant was defaulted 
by his order. 


Ruae, C.J. This action of contract based upon a promis- 
sory note was brought in a district court against the execu- 
tor of one of the joint and several makers. Recovery is 
sought of the unpaid balance of $3,000 with interest, to- 
gether with a reasonable attorney’s fee as provided in the 
note and alleged to be $225. The defendant seasonably 
claimed a trial by jury and caused the case to be removed 
to the Superior Court. G. L. (Ter. Ed.) e¢. 231, § 104. 
There the defendant filed an answer containing a general 
denial, plea of payment, an allegation of lack of considera- 
tion, and a denial of the genuineness of the signature of his 
testator with a demand for proof thereof. Subsequently, on 
January 18, 1935, the plaintiff filed a motion to amend its 
declaration by increasing its claim for a reasonable attorney’s 
fee from $225 to $450. This motion was allowed on Jan- 
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uary 25, 1935, apparently without objection. On the same 
date the plaintiff filed a motion for the immediate entry of 
judgment for the amount of the debt, supported by the 
affidavit of its treasurer. G. L. (Ter. Ed.) ec. 231, § 59B. 
The affidavit set forth the belief of the affiant that there 
was no defence to the action; that the action was based on 
a note signed by the defendant’s testator; that various 
specified payments had been made on the note showing 
the amount claimed to be due; that the consideration of 
the note was the balance due on a prior promissory note 
signed by the same makers including the defendant’s tes- 
tator; that the defendant was appointed executor on 
April 25, 1933; that thereafter until the suing out of the 
writ in the present action the plaintiff had used every 
diligent effort to get the note paid but was met by evasion 
and delay on the part of the defendant; that no payment 
or tender had been offered by the defendant; and that the 
entire balance with interest and a reasonable attorney’s 
fee was then due. Thereupon the defendant filed a counter 
affidavit (1) denying specifically the signature of the de- 
fendant’s testator on the note of the plaintiff, (2) denying 
specifically that the plaintiff furnished any consideration 
for the purported note and demanding proof thereof, and 
(3) disputing that the amount requested as an attorney’s 
fee by the plaintiff in its original or amended declaration 
was a reasonable one, with a request that the reasonable- 
ness of any fee be fixed by a jury. He also stated his belief 
that there were good defences to the action in that nowhere 
in the records or papers of his testator was there an entry 
relating to the note, or of any consideration therefor, that 
he was ignorant of the making of the note, and that he 
denied the genuineness of the signature of the testator on 
the note and demanded proof thereof. 

The plaintiff’s affidavit and motion for judgment were 
heard on January 25, 1935, in the absence of counsel for 
the defendant. The plaintiff’s affidavit and motion for 
judgment and the defendant’s counter affidavit were before 
the trial judge for consideration. Upon consideration on 
the same day, the trial judge allowed the plaintiff’s motion 
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for judgment, defaulted the defendant, and ordered judg- 
ment to be entered accordingly. No question is now raised 
as to the simultaneous entry of judgment, since that has 
been corrected. See G. L. (Ter. Ed.) ec. 231, § 113. Rule 79 
of the Superior Court (1932). The defendant duly excepted 
to the order for judgment made on January 25, 1935, on the 
ground that his affidavit presented enough of a substantive 
defence to entitle him to go to a jury on the issues there 
involved. The question to be determined is whether the 
default and order for judgment were authorized by G. L. 
(Ter. Ed.) ce. 231, § 59B, pursuant to the terms of which the 
proceedings heretofore narrated were taken. That section, 
originally enacted as St. 1929, c. 172, § 1, is designed to pro- 
vide a procedure for separating debt collecting from con- 
troversial litigation, and to expedite the collection of debts 
where there is no real defence. See recommendations of 
the Judicial Council in its first report, pages 32, 33, 141, its 
second report, pages 44-47, 114, its third report, page 76, 
and its fourth report, page 49. The purpose of said § 59B 
is to avoid the delay and expense of a trial of facts where no 
substantial issue of fact exists. Statutes and rules of court 
creating a summary procedure in those circumstances have 
been established in many common law jurisdictions. See 
The Summary Judgment, 38 Yale L. J. 423. A somewhat 
analogous procedure formerly existed in this Common- 
wealth by St. 1852, ce. 312, Gen. Sts. ec. 129, § 45, whereby 
the default of a defendant was required in the absence of 
an affidavit by him of substantial defence to the merits of 
the action. Whipple v. Rogerson, 12 Gray, 347. Hunt v. 
Lucas, 99 Mass. 404. 

The provisions of G. L. (Ter. Ed.) ec. 231, § 59B, material 
to the present issues are these: ‘‘In any action of contract 
where the plaintiff seeks to recover a debt or liquidated 
demand, he may . . . on affidavit by himself or by any 
other person who can swear to the facts of his own knowl- 
edge, verifying the cause of action and stating that in his 
belief there is no defence thereto, move for the immediate 
entry of judgment for the amount of the debt or demand, 
together with interest if any is claimed. . . . after hearing 
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the court may, unless the defendant by affidavit, by his 
own evidence or otherwise shall disclose such facts as the 
court finds entitle him to defend, enter an order for judg- 
ment for the amount of the debt or demand, with interest 
if any is due, and costs. Judgment as aforesaid shall be 
entered at the expiration of seven days from the order 
unless the defendant in the meanwhile files a demand for 
trial; and if such demand is filed as aforesaid the case shall 
be advanced for speedy trial. If the defendant does not 
appear at said hearing or file at or before the time set for 
hearing an affidavit setting forth specifically and clearly 
the substantive facts upon which he relies as a defence, the 
court may enter judgment by default.” 

The inquiry arises at the threshold whether the plaintiff’s 
action falls within the scope of said § 59B. That section is 
restricted in operation to cases where the plaintiff seeks to 
recover ‘‘a debt or liquidated demand.’ These words occur 
in a remedial statute and ought not to be given a con- 
stricted interpretation. On the other hand, they ought not 
to be stretched to include causes of action outside the main 
purpose of the enactment. No inflexible meaning has been 
attached to the word ‘‘debt”’ in our decisions. In Mill 
Dam Foundery v. Hovey, 21 Pick. 417, 455, Smith v. First 
Congregational Meetinghouse, 8 Pick. 178, and Miller v. 
Robertson, 266 U. 8. 243, 249-250, the word was given in 
different connections a broad signification. In some of 
these cases the action of debt at common law or as modified 
in practice may have been under consideration, rather than 
the exact conception of debt as an obligation. In H. G. 
Kilbourne Co. v. Standard Stamp Affixer Co. 216 Mass. 118, 
121, occurs this language: ‘‘ Doubtless the word ‘debt,’ as 
was said in Gray v. Bennett, 3 Met. 522, 526, ‘is of large 
import, including not only debts of record, or judgments, 
and debts by specialty, but also obligations arising under 
simple contract, to a very wide extent.’ . . . It may com- 
prehend not only liquidated demands where there is an 
express or an implied promise to pay or an absolute duty 
raised by law to discharge, but also . . . an agreement for 
the payment of money which will require some calculation 
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or determination of extraneous facts before its exact amount 
can be ascertained, provided the debtor has made a distinct 
and binding promise to pay. . . . a liability, although not 
reduced to a certainty and hence in that sense unliquidated, 
nevertheless may be a debt, provided that the considera- 
tion is executed and there is an express promise to pay and 
the precise sum of money due may be ascertained by simple 
mathematical calculation from known facts.” Stone, Tim- 
low & Co. Inc. v. Stryker, 230 Mass. 67, 72. Commis- 
sioner of Banks v. Cosmopolitan Trust Co. 247 Mass. 334, 
341. French v. Bray, 263 Mass. 121, 123. It was held in 
Cochrane v. Forbes, 267 Mass. 417, 420, with ample citation 
of supporting authorities, that liquidated damages ‘‘mean 
damages, agreed upon as to amount by the parties, or fixed 
by operation of law, or under the correct applicable prin- 
ciples of law made certain in amount by the terms of the 
contract, or susceptible of being made certain in amount by 
mathematical calculations from factors which are or ought to 
be in the possession or knowledge of the party to be charged. 
Unliquidated damages are those which cannot thus be made 
certain by one of the parties alone.’’ Doubtless some con- 
fusion has arisen as to circumstances which constitute a 
sum certain so that the obligation may fall within the 
description of debt. Commonly, if the damages to be 
recovered are unliquidated or not readily ascertained from 
established facts, the remedy under said § 59B must fail. 
Joseph Mogul, Inc. v. C. Lewis Lavine, Inc. 247 N. Y. 20, 22, 

It is provided in G. L. (Ter. Ed.) ce. 107, § 23, that an 
instrument to be negotiable ‘“‘must contain an uncondi- 
tional promise or order to pay a sum certain in money,” 
but by the following section it is enacted that the sum pay- 
able in a negotiable instrument is ‘“‘a sum certain within 
the meaning” of the negotiable instruments act, although 
it is to be paid with costs of collection or ‘‘an attorney’s 
fee, in case payment shall not be made at maturity.”’ The 
present action is founded on a promissory note. It con- 
tains an unconditional promise to pay a sum certain in 
money, to which there is superadded an unconditional 
promise to pay to the plaintiff “‘a reasonable attorney’s 
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fee.” The General Court has declared by G. L. (Ter. Ed.) 
c. 107, §$ 23, 24, that such an instrument is a promise to 
pay a ‘‘sum certain.” ° This in substance and effect is a 
declaration that an instrument like that here in suit is a 
debt. It seems to follow that the instrument which con- 
stitutes the present cause of action is a debt within the 
meaning of that word in said § 59B and that the plaintiff’s 
action falls within the scope of that section. Compare 
Waxman v. Williamson, 256 N. Y. 117, 120, 123; Lagos v. 
Grunwaldt, [1910] 1 K. B. 41, 46, 48; Henry W. Cooke Co. 
v. Sheldon, 53 R. I. 101, 103. 

The plaintiff conformed to the terms of said § 59B in 
filing a motion for immediate judgment and a supporting 
affidavit. It verified the cause of action and asserted that 
there was no defence to it. The defendant filed a counter 
affidavit but offered no evidence. He did not appear at 
the hearing. The question is whether the defendant by his 
affidavit brought himself within the terms of that section 
and disclosed such facts as entitled him to defend by “‘setting 
forth specifically and clearly the substantive facts upon 
which”’ he relied as a defence. The purpose of the affidavits 
and hearing is to determine whether such facts are disclosed 
as the court finds entitle the defendant to defend. A sub- 
stitution of trial by affidavits for trial on evidence clearly 
is not intended. The duty of the trial judge is to determine 
whether there is a substantial issue of fact and not to try 
such issue if found to exist. Maryland Casualty Co. v. 
Sparks, 76 Fed. Rep. (2d) (C. C. A.) 929, 933. General 
Investment Co. v. Interborough Rapid Transit Co. 235 N. Y. 
133. Croker v. Croker, 252 N. Y. 24, 26. Wayne County 
Bank v. Wolverine Box Co. 250 Mich. 273, 277. Fisher v. 
Sun Underwriters Ins. Co. 55 R. I. 175, 180-181. Sullivan 
v. State, 213 Wis. 185, 191-192. Questions of credibility of 
affidavits or evidence do not concern the trial court. If the 
affidavit of defence shows a substantial issue of fact, sum- 
mary judgment should not be ordered even though the 
affidavit be disbelieved. If the affidavits on the one side 
and on the other are directly opposed as to the facts shown, 
the case must go to trial. Fidelity Trust Co. v. United 
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States, 187 U. S. 315, 320. Mutual Life Ins. Co. v. Keen, 
68 C. C. A. 315, 321-322. Dempsey v. Langton, 266 Mich. 
47,50. Bernstein v. Kritzer, 224 App. Div. (N. Y.) 387, 389. 
Berick v. Curran, 55 R. I. 198, 198. These affidavits stand 
on a different footing from those in cases where the trial 
judge is simply deciding a question of fact upon affidavits. 
See Commonwealth v. Millen, 289 Mass. 441. 

The first ground of defence indicated in the counter 
affidavit of the defendant is a denial of the signature of his 
testator on the note and a demand for proof of its genuine- 
ness. This does not set forth ‘‘specifically and clearly the 
substantive facts upon which he relies as a defence.” It 
adds nothing to the pleadings already filed in his answer. 
The authorities are uniform to the effect that evidentiary 
facts, not merely a repetition of the general averments of 
the pleadings, must be stated. Such a fact, for example, 
might be that someone familiar with the signature had 
examined that on the note and knew that it was not genuine. 
Wallingford v. Mutual Society, 5 App. Cas. 685, 704. War- 
ren Webster & Co. v. Pelavin, 241 Mich. 19, 21-22. Maurice 
O’Meara Co. v. National Park Bank, 239 N. Y. 386, 395. 
Minuto v. Metropolitan Life Ins. Co. 55 R. I. 201, 206. 
This part of the affidavit was ineffectual. 

The second ground of defence set forth in the affidavit is 
that the defendant lacked knowledge concerning the execu- 
tion of the note and the consideration for it. Ordinarily a 
defendant has such knowledge and may be required to set 
forth facts in detail. Where a defendant is representative 
of a deceased person, there may be ignorance of the facts. 
See Caswell v. Stearns, 257 Mich. 461, 463. Woodmere 
Academy v. Moskowitz, 212 App. Div. (N. Y.) 457, 459. 
But mere want of knowledge does not prevent summary 
judgment. It should be sufficient ground of defence only 
when it appears that a thorough investigation has been 
made and that ignorance persists after genuine efforts to 
ascertain the facts about the validity of the plaintiff’s 
claim. Irving Trust Co. v. American Silk Mills, Inc. 72 
Fed. Rep. (2d) (C. C. A.) 288, 292. Hongkong & Shanghai 
Banking Corp. v. Lazard-Godchauz Co. 207 App. Div. (N. Y.) 
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174, 180. General Investment Co. v. Interborough Rapid 
Transit Co. 235 N. Y. 133, 141. Nothing in the affidavit 
indicates what means of knowledge were open to the de- 
fendant, what his relations with the testator were, and 
what were the business habits of the testator. There is 
here a bald statement of ignorance unsupported by any facts 
or by any narration of attempts to ascertain the facts. 
The result is that no facts showing substantial grounds of 
defence in this particular were before the court. This 
branch of the defendant’s affidavit fails to conform to said 
§ 59B. 

The last statement in the affidavit relates to the pro- 
vision in the note that a reasonable attorney’s fee should 
be paid in the circumstances that have arisen. This state- 
ment at most disputes the reasonableness of the sum claimed 
and requests that the amount be determined by a jury. 
This is no more than a repetition of the pleadings on this 
point. There was no denial of liability for a reasonable 
attorney’s fee. The defendant was absent from the hear- 
ing on the plaintiff’s motion for judgment. He rightly was 
defaulted. Therefore he did not put himself in a position 
to avail himself of the opportunity afforded by said § 59B 
to file a demand for a trial within seven days from the 
order for judgment and thus secure advancement of the 
case for speedy trial. In all the circumstances there was 
no reversible error of which the defendant is entitled to 
avail himself. Bothwell v. Boston Elevated Railway, 215 
Mass. 467, 473. Dalton-Ingersoll Co. v. Fiske, 175 Mass. 
15, 20. See Gallagher v. Silberstein, 182 Mass. 20. 

Exceptions overruled. 


S. Bergson & H. Kalus, for the defendant, submitted a 


brief. 
H. A. Buck, for the plaintiff. 
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